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Current Topics. 

REMOVAL OF CAUSES.—In the case of The St. Louis Express 
and Transfer Co. v. The St. Louis A. & T. H. R. R., removed 
from the state court, Judge Treat recently sustained a motion 
to remove, deciding that the United States Circuit Court had 
no jurisdiction of the case, for the reason that the removal 
was not taken in time. The case had been pending some time 
in the state court before the passage of the act of March 3d, 
1875. After the passage of this act, the defendant allowed 
two terms of the court to intervene before filing the petition 
for removal. It was held by Judge Treat that the application 
should have been made at the next term after the passage of 
the act ; and, failing in this, defendant had lost his right to 
remove, and the United States Circuit Court had no juris- 
diction. 


Mr. O’Conor’s CasE.—The court organized by the New 
York Bar Association at the request of Charles O’Conor to 
enquire into and pass judgment on the charges preferred 
against him 1egarding his professional conduct in the celebra- 
ted Forrest divorce suit, have met, taken all the evidence pre- 
sented and are expected to report ina few days. To make 
out the accusation against Mr. O’Conor no evidence whatever 
was presented. A letter was read from the lady, (formerly 
Mrs. Forrest) to whom, as Mr. O’Conor remarked at the close 
of the trial, he had said, ‘‘ Now, Madam, you will be Mrs. Sin- 
clair in the future,” declining to appear before the tribunal. 
In the letter she stated that the charges were published with- 
out her knowledge and against her wish, and even after the 
promise had been given that they should notappear. “But” 
she says, “‘I will confess that at the time the judgment was 
paid, consequent upon the allowance of alimony made to me 
by the court, Iwas disappointed and grieved, being in embar- 
rassed circumstances, that so large a part of that judgment 
should have been consumed by legal expenses, and advances 
and interest thereon. But beyond expressing that disappoint- 
ment to a few friends, I have never, up to the beginning of this 
controversy, uttered a word of complaint, nor have I ever, in 
consequence of that disappointment, suffered that grateful 
feeling toward you to be changed.” Sedley, her brother-in- 
law who has been credited as the author of the slander, ap- 
peared on the scene for amoment to disclaim the authorship, 
and to protest against the constitution of the court. Nobody 
else appearing, Mr. O’Conor addressed the committee at 
length. After which, General Dix, the president of the court, 
stated that the court would render its decision in a few days, 
and that it would be published in the newspapers. 


THE ILLINOIS TAX CASES—ENJOINING THE COLLECTION 
oF STATE TAXES IN THE FEDERAL Courts.—The Supreme 
Court of the United States has recently rendered a highly 
important decision in what are known as the Illinois Tax 
cases. The opinion of the court was delivered by Mr. Justice 
Miller, the other justices concurring. The official text of the 
opinion has not yet reached us; but in a general press dis- 
patch from Washington, it is represented as establishing the 
following propositions: “1. Neither irregularity in the pro- 
ceedings, excess in the valuation, nor hardship of the law, if 
it be constitutional, nor any grievance remedial by a suit at 
law will authorize an injunction against the collection of 
taxes. 2. This rule is founded on the principle that the levy 
of taxes is a legislative and not a judicial function, and also 
in the necessity that the taxes, without which the state can 


| not exist, should be regularly and promptly paid into the 
| treasury. 3. The same rigid rule would probably not apply 
| to taxes levied by municipal corporations for corporation 
| purposes. 4. No injunction, preliminary or final, can be 
| granted to stay collection of taxes until it is shown that all 
| the taxes really due have been paid or tendered without de- 
manding a receipt in full. 5. The constitution of Illinois 
declares in express terms that certain persons and corpora- 
tions engaged in special pursuits may be taxed by a general 
law, uniform as to the class upon which it operates, and 
under this provision a statute is not unconstitutional which 
prescribes a different rule of taxation for railroad com- 
panies from that for individuals. 6. Nor does it violate 
any provision of the constitution of the United States. 7. 
The capital stock, franchises and all the real and personal 
property of corporations are justly liable to taxation, and 
a rule that ascertains the value of all this by ascertaining 
the cash value of the funded debt, and of the shares of the 
capital stock, as the basis of assessment, is probably as fair 
as any other. 8. Deducting from this the assessed value of 
all the tangible real and personal property, which is also 
taxed, leaves the real value of the capital stock and franchise 
subject to taxation as justly as any other mode, all modes 
being more or less imperfect. 9. It is neither in conflict with 
the constitution of Illinois, nor inequitable, that the entire 
taxable property of the railroad should be ascertained by the 
state board of equalization, and that the state, county and 
city taxes should be collected within each municipality on 
this assessment, in the proportion which the length of the 
road within such municipality bears to the whole length of 
the road within the state. 10. The courts can not substitute 
their judgment, as to valuation, for that of the board. 11. The 
Supreme Court of Illinois, having decided that the law com- 
plained of in these cases is valid, this court adopts that de- 
cision as a rule to be followed in the federal courts. 12. Does 
it follow that in cases where the proceedings are faulty or 
illegal, that a court of equity will enjoin the collection of the 
whole tax, when it is obvious that a large part should be 
paid, and if not paid, the complainant would escape taxation 
altogether? The question is important, because the immense 
weight of taxation rendered necessary by the debts of the 
United States, of the several states, and of the counties, cities 
and towns, has resulted very naturally in a resort to every 
possible expedient to evade its force. It has been repeatedly 
decided that neither the mere illegality of the tax complained 
of, nor its injustice or irregularity, of themselves, give the 
right to an injunction.” 


In the course of the discussion, the learned justice is rep- 
resented as having held in substance the following language : 
“The United States has a complete system for the correction 
of injustice to tax payers, but there is no place in it for ap- 
plication to the courts until after the tax is paid. An act of 
1867 covers this point particularly. This is a wise policy. 
It is founded on the simple philosophy, derived from the ex- 
perience of ages, that the payment of taxes has to be enforced 
by summary and stringent means against a reluctant and 
often adverse sentiment. No court of equity will, therefore, 


allow its injunction to issue to restrain their action, except 
where it appears that the enforcement of the tax would lead 
toa multiplicity of suits or produce irreparable injury, or, 
when the property is real estate, throw a cloud upon the title 
of the complainant, before the aid of a court of equity can be 
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invoked. The court will always incline to require a clear 
case of equitable relief before it will sustain an injunction 
against the collection of a tax, which is part of the revenue 
of a state. 

“But there is another principle of equitable jurisprudence 
which forbids in these cases the interference of a court of 
chancery in favor of complainants. It is that universal rule 
which requires that he who seeks equity at the hands of the 
court must first doequity. Itis clear that the road-bed within 
each county is liable to be taxed at the same rate that other 
property is taxed. Why have not complainants paid this tax ? 

‘Before complainants seek the aid of the court to be re- 
lieved of the excessive tax, they should pay what is due. 
Before they ask equitable relief, they should do that justice 
which is necessary to enable the court to hear them. 

“Tt is a satisfaction that our judgment concurs with that of 
the state court, and leads us to the same conclusions. The 
decrees in all these eases are reversed. The cases are re- 
manded to the circuit court, with directions to dissolve the 
injunction granted in each case and to dismiss the bills.” 


Mr. Fisn’s Norre.—The letter of the Secretary of State on 
the Winslow extradition case, which our Charge d’ Affairs at 
London was directed to present to the attention of Lord 
Derby, has been made public. It reviews at great length the 
circumstances connected with the extradition of Lawrence, 
on which case the correspondence on the Winslow matter was 
based. Its concluding portion is couched in the following 
firm and just language: “Since the passage of the act 
of 1870, Great Britain has obtained from this government 
some thirteen warrants of extradition, and has instituted 
a much larger number of proceedings to obtain extradi- 
tion. In no instance has Great Britain thought it neces- 
sary to tender any such stipulation as she now asks from the 
United States, or to present her requests for extradition in any 
way different from that in which they were presented prior 
to 1870.. The United States in the same time have instituted 
numerous proceedings, and at this moment have three crimi- 
nals in London in custody, upon charges of forgery, whose 
extradition this government is seeking in the usual manner 
provided by the treaty. During this period no intimation 
has reached this government that the treaty of 1842 was not 
in full force, or that the act of 1870 was claimed to limit its 
operation, or to impose upon this government the necessity 
of either changing its laws or giving stipulations not known 
to provisions of the treaty, and not heretofore suggested ; nor 
has any representation been made to this government by that 
of Great Britain on account of any proceedings taken in the 
case of Lawrence, mentioned in the opinion attributed to the 
Home Office, in the note of Lord Derby to Gen. Schenck ; but 
now, with three important cases pending in London at the 
present time for extradition, in one of which, at least, all for- 
malities have been complied with, we are informed, in sub- 
stance, that it has been supposed up the present time by the 
British Home Office that our law as to trials for other than 
extradition offences was in agreement with the law of 1870; 
but, finding it to be otherwise, we are confronted with the 
‘requirement of a stipulation in order to obtain what is guar- 
‘anteed by the treaty of 1842, whereby the United States must 


“recognize the right of the British Parliament, by statute, to 


change existing executory treaties, and to impose upon this 
government conditions and stipulations to which it has not 


‘given its assent, as relates to the particular case of the fugi- 
tive Winslow. There is not, so far as I am aware, any inten- 


tion of trying him for any offences other than those on which 
indictments were transmitted, and for which his surrender 
was demanded. The United States will give no stipulation 
of which.the treaty does not authorize the demand. As the 





stipulation or condition is demanded by Great Britain as a 
right, the right of demand must be established. The Presi- 
dent regrets that a condition which, in his judgment, is with- 
out any justification under the treaty, should have been asked. 
He regards the question thus presented as of a grave and 
serious character, on the final solution of which most proba- 
bly depends the continuance of the extradition article of the 
treaty of 1842. He cannot recognize the right of any other 
power to change at its pleasure, and without the assent of the 
United States, the terms and conditions of an executory agree- 
ment in a treaty solemnly ratified between the United States 
and that power. He thinks that the twenty-seventh sec- 
tion of the British act of 1870 was specially intended to 
exempt the treaty with the United States from applica- 


‘| tion of any new conditions or provisions embodied in that 


act, and to leave that treaty to be construed, and the sur- 
render of fugitives thereunder to be made, as had been 
previously done. He hopes that on a further consideration 
her majesty’s government will see in that section referred to, 
the effect which he supposes it was designed to have, but he 
recognizes that it is for the British gvvernment to construe 
and enforce its own statutes, and should her majesty’s gov- 
ernment finally conclude that the British Parliament has at- 
tached a new condition to the compliance by that government 
of its engagement with the United States under the tenth ar- 
ticle of the treaty of 1842, relating to extradition, requiring 
from the United States stipulations not provided for in the 
treaty, he will deeply regret the necessity which will thereby 
be imposed upon him, and does not see how he can avoid re- 
garding the refusal by Great Britain to adhere to the provis- 
ions of the treaty as they have been reciprocally understood 
and construed from its date to the present time, or the exac- 
tion by that government of a condition heretofore unknown, 
as an infraction and termination of that provision of the 
treaty. You are not authorized to enter into any stipulation 
or understanding as to the trial of Winslow, in case he be de- 
livered up to justice. His surrender is asked under and in 
accordance with the provisions of the tenth article of the 
treaty between the United States and Great Britain, of the 
9th of August, 1842. He is charged with a crime included 
within the list of crimes enumerated in the treaty. That crime 
was committed within the jurisdiction of the United States, 
and he has sought an asylum and been found within the terri- 
tories of Great Britain, and the United States have produced 
such evidence of his criminality as, according to the laws 
of Great Britain, would justify his apprehension and com- 
mitment for trial, if the crime or offence had been committed 
in Great Britain. You will communicate the substance of 
this to Lord Derby, and, should he desire it, you may read it 
to him.” 


THE BELKNAP IMPEACHMENT TRIAL.—In the Belknap 
Impeachment Trial, May 4th, some interesting arguments 
took place. Mr. Blair; of counsel for Belknap, argued the 
question of jurisdiction. He said, in substance: “ The ques- 
tion before the court is, first, whether a private citizen is 
subject to impeachment, either without regard to the fime or 
manner of his leaving office, or when he might have resigned 
to avoid impeachment, upon an assurance from the chairman 
of the prosecuting committee that he would, in such case, not 
be prosecuted ; and, second, whether the allegations of power 
necessary to maintain jurisdiction must be alleged in the arti- 
cles, or whether they could be supplied in subsequent proceed- 
ings. Upon the first question he thought the managers could 
only maintain the jurisdiction of the senate upon the same 
principle asserted by the prosecution in the Blount case, in 
1797, which was that all persons were liable to impeachment, 
because in England, the country from which were borrowed 
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the proceedings, and whose laws and usages must be looked 
to to discover the extent of its application, all persons were 
so liable; but the court on that occasion overruled that doc- 
trine, and after that decision has been acquiesced in for 78 
years, he thought the managers ought not to expect that the 
senate should now reverse it. Impeachment, he said, against 
a private citizen, is opposed to the policy of both our and the 
English governments, and he quoted a variety of authorities 
—Wooddeson, Blackstone, and others—in support of the pro- 
position. Impeachment in this country is strictly confined to 
enumerated cases. ‘The enumeration is in the constitution, 
which says not that persons who have been officers may be 
impeached, but that persons who are officers. The only ques- 
tion is whether the word “ officers” can be applied to persons 
who have held office but are not actually in office at the time 
of impeachment. Mr. Blair quoted against this idea several 
New York cases, including the Fuller, Barnard, and Cardozo 
cases, where it had been held that impeachment only lay 
against persons actually in office, the various state constitu- 
tions, Vermont and Georgia excepted, and the proceedings of 
the convention that framed the constitution. He argued that 
the opportunity to resign and appeal to the people had pur- 
posely been left open by the makers of the constitution. He 
contended for the right to resign to avoid impeachment. 

Mr. Manager Lord, in reply to Mr. Blair, said, insubstance, 
that the Cardozo case in New York was not conclusive on the 
question of jurisdiction. He then read from the articles of 
impeachment and the replication, and declared that, issue hav- 
ing been joined, it is too late to raise the question of jurisdic- 
tion. He claimed that the managers had the right to intro- 
duce new matter to the articles of impeachment. Upon this 
point he dwelt at considerable length. He said he would not 
stop to discuss at length,the statement that the chairman of a 
committee had made a contract with the accused,to get out of 
the office before he was impeached for crimes which made him 
the most unfit man in the country to hold office. He was as- 
tonished that counsel of respectability and high standing 
should assume a right on the part of a chairman of a commit- 
tee to make such an infamous contract, and he was the more 
surprised because it was one of the issues. That very issue 
was deemed by the surrejoinder, and the other side had 
noticed it by filing their similiter. The house did not claim 
that a mere citizen could be impeached, but there were cases 
where a man who was in office showed such depravity that he 
ought to be disqualified for all the days of his life from again 
holding office. This was what he regarded as contemplated 
by the constitution, as well as the mere power of removal 
through impeachment. Mr. Lord closed by saying that it is 
due to the defendant, and to the dead, whom he claims to 
represent, that if he is innocent he should establish his inno- 
cence before the present tribunal. 

On the following day Mr. Carpenter, of counsel for Bel- 
knap, made a powerful speech three hours in length, against 
the jurisdiction. He is reported as having laid down the 
broad principle that Mr. Belknap is, and was at the time of 
impeachment, a private citizen; and then he went on to show 
that there is no authority to impeach a private citizen. He 
said it is the office that is impeached, not the person; that 
impeachment is for the purpose of removal from office and 
for no other purpose ; and that the courts are for the pun- 
ishment of the citizen on indictment. If a man can be im- 
peached one day out of office, he can be impeached a year out 
of office. Mr. Belknap can as well be impeached now as the 
day he was impeached; and to-day he is not an officer. He 
is not Secretary of War, and the constitution only contem- 
plates the impeachment of a government officer. He said the 
courts are open for the trial of the respondent, who, being a 
private citizen, is not lawfully before the senate. He closed 





by warning the senate of the great importance of the case, 
and the necessity for settling it for all time to come. 

The New York Tribune’s Washington correspondent says : 
The address, all in all, was aremarkable one. It showed that 
its author had given the subject severe labor and attention. 
It was a close, logical argument, full of apt references, and 
covering a wide field of reading and information. Mr. Car- 
penter quoted from the constitution, and even went into de- 
bates of the constitutional convention, to show that it was 
only the intention of the framers of the instrument to pro- 
tect the state (not to punish the individual) by impeachment ; 
that the intention was to provide a way for getting rid of a 
faithless officer. The speaker also went back to the impeach- 
ment of Andrew Johnson, and read from opinions of Senators 
Howe, Edmunds, Garret Davis, and Charles Sumner to show 
that they entertained at that time the same views which he 
was advocating to-day. 

Mr. Manager Knott replied to Mr. Carpenter, but without 
much apparent effect. It seems to be generally conceded that 
the managers are no match for the brilliant array of counsel 
employed by the deposed secretary, and the general expecta- 
tion is that the senate will decide that it has no jurisdiction. 





The Constitution of Colorado. 

The convention organized under the act of Congress, for 
the purpose of framing a constitution for the new state of 
Colorado, has completed its work, and on the Ist of July the 
people of the present territory, will be called upon to vote 
on the question of its adoption. The constitution, the result 
of the three months labor of the people’s representatives, 
though not differing materially from that of several other 
states, contains some features worth more than a passing 
notice. After the preamble, which professes “ profound rever- 
ence for the Supreme Ruler of the Universe,” the first, second 
and third articles describe the boundaries of the state, and 
recite the bill of rights, and the distribution of powers. The 
governor (commander-in-chief of the state forces), aud other 
state officers, are elected every two years,and no one is eligible 
to the highest office in the gift of the people, until he has 
reached the age of thirty. A qualification of this kind is re- 
quired by the lawsof other states, and of the United States, but 
why this should be so, in acountry where youth is generally at 
a premium, might be worth asking. Such a law in older and 
more venerable countries, would have excluded Bonaparte 
from the consulship, while a triumvirate of nations were 
pressing upon French soil, and Pitt from the premiership, 
already the favorite of the king, the choice of the Parliament, 
and the hope of the nation. 

Both the senate and house of representatives are elected by 
the people, senators for four years, representatives for two. 
The state treasurer and auditor are ineligible for a second 
term ; no act shall take effect, except inemergency,until ninety 
days after its passage: and no bill, except for government 
appropriation, introduced after the first twenty-five days of the 
session, shall become a law. To secure the independence of 
members, a. member who has a personal or private interest 
in any measure proposed or pending, must disclose the fact 
to the house, and shall not vote on the measure. To prevent 
bribery and corruption, its provisions, we are glad to see, are 
stringent. Section 40 provides that if a member of either 
house shall offer or promise to give his vote or influence in 
favor or against any measure in consideration that, another 
member shall do the same with regard to any other measure, 
he shall be guilty of solicitation of bribery, and if this offer 
or promise be executed, the parties guilty of either of such 
offences shall be expelled from the assembly, and may be like- 
wise punished in the courts. So,-too, the promise or giving 
of a bribe to a member is punishable. ’ 
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The supreme court is composed of three judges elected for 
a term of nine years. District and county courts are also es- 
tablished by the constitution. The assembly is authorized to 
provide that, after the year 1878, the election of the judges 
of the supreme, district and county courts, and district 
attorneys, shall be on a different day from that on which an 
election is held for any other purpose. This is evidently 
an attempt in some measure to separate politics and the judi- 
ciary, and it is to be commended. It too frequently happens 
that in the heat of a party election, all the names on the ticket 
are not closely looked at, and the result is that some one is 
elected to the bench who, in a distinct contest for that office, 
would be unable to succeed. It is safe to say that when this 
law comes into force in Colorado, the vote for judge will be 
a smaller one than that given at the election previous or after, 
for governor or representative ; but it will be amore respect- 
able vote. 

The advocates of female suffrage will not be able to draw 
much consolation from the first section of the article relating 
to elections, which provides that every male person possess- 
ing certain qualifications, shall be entitled lo vote at all elec- 
tions. They may, however, take some comfort from the pro- 
visions of section two, which requires the general assembly 
at its first session to submit the subject to the vote of the peo- 
ple. The question appears to have been strongly urged upon 
the convention by petition and argurrent. The course they 
have taken to dispose of it, considering that the doctrine of 
suffrage for women is falling behind in England and not ad- 
vancing in this country, will most likely be effectual, and 
Colorado, in its first attempt at self-government, will not be 
burdened with the practical working of an idea which might 
prove disadvantageous. 

For the raising of revenue for state purposes, the taxation 
on property shall never exceed six mills on each dollar of val- 
uation. When the taxable property within the state shall 
amount to one-hundred million dollars, the rate shall not ex- 
ceed four mills, and, when three hundred millions, two mills 
on each dollar. This rate can not be increased, except on a 
proposition adopted by a majority of the qualified electors of 
the state, who, in the year next preceding such election, shall 
have paid a property tax assessed to them within the state. 
This is a step in the right direction. It is proper and in ac- 
cordance with our idea of government, that all, without re- 
gard to wealth or position should have a share in the making 
of laws, which all will be called upon to obey. But exactly 
on the same principle, when it is a question of revenue or 
improvement, those and those only shovld decide the amount, 
who will be called upon to pay. A man who has no property 
himself has no right to say how that of another shall be dis- 
posed of. 

Private property shall not be taken or sold, says the consti- 

‘ tution, for the payment of the corporate debt of municipal 
corporations, and the making of profit, directly or indirectly, 
out of state, county, city, town or school district money, or 
using the same for any purpose not authorized by law, by 
any public officer, shall be deemed a felony. 

No collector or receiver of public moneys, who is a de- 
faulter, shall be eligible for any office of trust or profit within 
the state until he shall have accounted for and paid over all 
public money for which he may be accountable. At each 
term of the district court the accounts of the county treasu- 
rer shall be investigated by a committee of the grand jury, 
who shall report to the court their condition. 

The conyention, fearful of the domination within the state 
of that institution “ without a body to be kicked or a soul to 
be damned,” the bloated corporation, have tied the spectre 
down with iron bands. The assembly is denied the power to 
create corporations, or to extend their rights, by special leg- 





islation. Railroads shall be liable as common carriers. The 
consolidation of parallel and competing lines, and discrimi- 
nation between individuals and corporations, are forbidden. 
Private property taken under the power of eminent domain 
must. be paid for in cash at the time, and the jurisdiction of 
the courts, in case of consolidation of a resident and non-res- 
ident corporation, is retained. 

In conclusion, there are several miscellaneous provisions 
which we will simply recite. The grand jury shall be com- 
posed of twelve, instead of twenty-three members, and less 
than twelve men may constitute the petit jury in civil causes, 
The public school fund shall forever remain inviolate and in- 
tact. No sectarian appropriation shall ever be made, no re- 
ligious test required, no denominational dogma taught. The 
House of Representatives shall consist of forty-nine mem- 
bers’ the Senate of tweuty-six. The laws passed by the as- 
sembly, until the year 1890, shall be printed both in Spanish 
and English. This limitation might well have been shorter. 
It may happen in the new state before fourteen years that, as 
in the Canadian parliament, the length of the session is almost 
doubled by the reading of all bills in French and English, 
where now four-fifths of the members are English by birth, 
and five-fifths can speak that language, the law shall have 
outgrown the reason. 

Such then is a brief review of the provisions of the new 
Colorado constitution. The members of the convention have 
done their work well, and although some of the enactments 
may be criticised, on the whole they are entitled to praise, 
and will, we are sure, result in good order and good govern- 
ment, if executed by fearless officers and faithful servants. 
The Centennial state, with her inexhaustible mincral supply 
and magnificent climate, may hope soon to take a place, not 
the least, among her sisters of the Republic. 








Contract of Life Assurance—Construction of the 
word “Throat Disease’? in Application. 


EISNER v. GUARDIAN MUTUAL LIFE INS. CO. 


United States Circuit Court, Eastern District of Missouri, March 31, 
1876. 


Before Hon. Joun F. Ditton, Circuit Judge. 


The words ‘‘ throat disease ’’ in any proposal for life insurance construed to 
mean something more than a temporary inflammation which, at the time the pro- 
posal was made, was completely cured. 


Action on a policy of life insurance. The proposal and policy con- 
tained the a stipulations that, in case of false answers to an MN of the 
uestions in the proposal, the policy should be void. Among the ques- 
tions, the assured was asked whether he had had any of the following 
diseases, among them throat disease, which he answered in the negative. 
There was evidence tending to show that he had been treated for an ail- 
ment of the throata short time before the application was made. 
Upon this point Ditton, J., charged the jury in substance as follows : 
If you believe that the only previous trouble with the throat of the 
assured was that in September, 1871, he consulted Dr. Kohlenheyer and 
was advised that his larynx was slightly infiamed; that the doctor pre- 
scribed for him about three times at intervals of about a week; that the 
doctor considered*it nervous, temporary, and pronounced it cured ; and 
if the assured had reason to believe when the policy was taken he was 
in good health, and that his throat trouble had been temporary, was 
cured, and its effect had passed away, and the insurance was procured, 
and the answer to question 19 given in good faith, then such a throat 
trouble, temporary in its nature and cured,and its effect gone at the time 
of the insurance, would not be such a throat disease as would defeat a 
recovery on the policy. But if you find that it was more than tempo- 
rary, of a nature to affect the health, the general health of the assured, 
or was of such a nature as to be ominous of deeper trouble,or calculated 
to alarm him, then his answer to the 19th question would defeat a re- 
covery. VERDICT FOR PLAINTIFF. 





—Tur standard adopted by the United States is the Winchester 
bushel, 18 1-2 inches in diameter inside, 8 inches deep, and contains 
2150 42-100 cubic inches. It is the legal bushel of each state having no 
special statute bushel of itsown. A half bushel measure should contain 
1075 21-100 cubic inches. The United States standard gallon measures 
231 cubic inches. 
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Life Insurance—Forfeiture for Non-Payment of In- 
terest in Premium Note—Days of Grace. 


ROSANNA JARMAN vy. ST. LOUIS MUTUAL LIFE INS. CO. 
In the United States Circuit Court, Western District of Tennessee. 
Before Hon. Henry B. Brown, of Eastern District of Michigan. 


1. Premium Note.—When negotiable, is entitled to grace, like other com- 
mercial paper. 








2. - . . Forfeiture—Tender.—aA tender of interest on such note, 
within the days of grace, will prevent a forfeiture for non-payment of interest 
at maturity of note. 


Plaintiff brought suit upon a policy of insurance made December 
19th, 1867, by which the defendant agreed, in consideration of an an- 
nual premium of $339.36, to be paid for ten successive years, to insure 
the life of Robert F. Jarman, for the use of the plaintiff, in the sum of 
five thousand dollars, to be paid plaintiff on the aszured attaining the 
age of seventy years, or at his death, if he should die before reaching 
that age. The policy was subject to the two following provisos : 

1. That if default should be made in the payment of any of the 
annual premiums, such default should not work a forfeiture, but the 
amount insured should be commuted or reduced to such proportional 
part of the whole sum insured, as the sum of the annual payments 
should bear to the sum of the ten annual payments agreed to be paid. 

2. If the insured should fail to pay annually, in advance, the interest 
on any unpaid note or loans which might be owing to the company on 
account of any of the above mentioned premiums, the company should 
not be liable for the payment of the sum assured, or any part thereof, 
and the policy should cease and determine. 

Under the first proviso, the assured, after having paid the two first 
annual premiums, allowed his policy to be commuted or reduced to one 
thousand dollars, one-half of the premiums having been paid in cash 
and the other half by note. By payment of interest in advance upon 
this note, the policy was kept alive under the second proviso. The last 
settlement was had with the company December 19, 1871, at which time 
a note was given of which the following is a copy: 

“St. Louis, December 19, 1871. Twelve months after date, for value 
received, I promise to pay to the St. Louis Mutual Life Insurance Com- 
pany $291.55, being for part premium due on policy No. 9378 of said 
company on the life of Robert F. Jarman, dated December 19, 1867, 
which policy and all payments or profits which may become due thereon 
are hereby pledged and hypothecated to said company for the payment 
of this note.”” (Signed) R. F. Jarman. 

On the 21st of December, 1872, the insured, who was then lying at 
the point of death, telegraphed his friends in Washington to tender the 
weap! another year’s interest upon his note. The tender was made 
before the close of office hours, but was refused upon the ground that 
the policy was lapsed, and that the forfeiture could not be waived with- 
out anew examination. The assured died upon the next day, which 
was Sunday. The parties having waived a forfeiture, the case was ar- 
gued and submitted to the court upon the facts above stated. 

. — Patterson § Lowe, for plaintiff; Kortrecht § Craft, for de- 
endant. 

Brown, J.—The first two annual premiums were paid, one-half in 
cash and one-half by note. After the policy was commuted, the out- 
standing notes were consolidated into one, upon which interest was paid 
annually in advance, and the policy thus kept alive for the reduced sum. 
There appears also to have been a small credit upon the note, either of 
cash or dividend. The interest was paid in advance upon the note of 
December 19, 1871. This note was negotiable, and the maker was en- 
titled to grace. It matured December 21, 1872, the 22nd being Sunday. 
Had the insured elected to pay the note in cash, he might have done so 
on that day. He could not have been considered in default for failing 
to pay interest on the 19th; for. as the interest had been paid in advance, 
it must be presumed to have been paid in full up to the maturity of the 
note. I understand it to be the universal custom at the banks, in dis- 
counting commercial paper, to reckon interest upon the days of grace 
as well as upon the 60 or 90 days for which the iil may be discounted. 
When interest is paid in advance, that is the legal inference, as the 
paper does not begin to draw interest again until maturity, that is, until 
the last day of grace. 2 Pars. on Bills, 398. But a tender of principal 
and interest on the 21st could have effect only upon the theory that no 
forfeiture had taken place by non-payment of interest on the 19th ; for 
nothing less than the assent of the company could waive such forfeiture. 
But if no forteiture had taken place on the 19th, the tender of interest 
on the 21st was good. 

But the course of dealing had been such as to authorize the insured 
to infer that the company would not demand payment of the note. The 
policy expressly provides against a forfeiture for non-payment of the 
premium, for part of which a note was given, and, as matter of fact, the 
tender was not objected to upon the ground that it did not include 
principal as well as interest, but solely because it was not made upon 
the 19th. As before suggested, I think the maker was entitled to the 
same time to pay the interest, as he would have had to pay the principal, 
and that defendant was bound to accept the tender. "The amount of 
policy was commuted at one thousand dollars. Deducting the note, 
$291.55, there remained $708.45, for which amount, with interest from 
March 22nd, 1873, or 90 days after notice of proof of death, the plaintiff 
is entitled to judgment. J UDGMENT ACCORDINGLY. 





NOTE.—This case presents a novel phase of the question now so 
frequently occurring in life insurance cases, of attempted forfeiture for 
non-payment of interest on a —— note. The policy contained the 
same two provisions, apparently conflicting, which existed in the cases 
against the same defendant, of Grigsly, 2 Cent. L. J. p. 123; Russum 
ante p., and Yerger, ante p. It will be remembered that in the Grigsly 
ease, the Kentucky Court of Appeals granted equitable relief against 
the attempted forfeiture ; while in the other two cases it was held that 
in courts of law these two provisions may well stand together, even to 
the extent of forfeiture of the commuted policy, in case the interest on 
the premium note remains unpaid. In the case now reported, the same 
court which in the Yerger case supported the forfeiture, has relieved 
against it on the ingenious theory that the interest was not due and pay- 
able at the hour arbitrarily fixed by the policy for the payment of pre- 
mium, but might be paid within the customary days of grace allowed 
for the payment of the principal; the premium note being negotiable, 
and therefore entitled to grace. The note in, question was not in form 
negotiable under the law merchant ; but it was claimed and conceded at 
the trial that it was, in fact, made at Memphis, and was, therefore, gov- 
erned by the statutes of Tennessee, which make all notes for the pay- 
ment of money negotiable. 

It is difficult to read this opinion without seeing in it another evidence 
of the inclination of all courts, even those of law, to relieve against for- 
feitures, when it can be done without disregarding the right of parties to 
make their own contracts. ¥. 





Setting Aside Discharge in Bankruptcy—Limitation. 
PICKETT v. McGARICK. 
United States District Court, Western District of Arkansas. 
Before Hon. Isaac N. Parker, District Judge. 


1. Limitation.—On the lth of June, 1871, defendant obtained his discha 

in we mean 4 On June 10th. 1874, plaintifr, assignee in banruptcy of defend- 
ant, filed a bill in equity to set aside the discharge, on the ground of fraud in the 
schedule of assets filed by defenrant, certain diamonds to the value of $5,000, 
having been omitted from said schedule by defendant. The fraud was not discov- 
ered by plaintiff until a 1872. Held, that, although under the ordinary stat- 
utes of limitations, the rule is that where the cause of action is based upon fraud, 
the statute does not commence to run until it has me known to the party 
injured by the fraud, still, as by section 34, of the bankrupt act, it is positively 
provided that the discharge may be contested within ten years after the date 
thereof, this must be taken as the limit, and the plea of the statute of limitation 
is a good plea. 


2. Perkins v. Gray.—The opinion of Taft, J., in Perkins v. Gray, 3N. B. 
R. 772, holding that a discharge may be attached at any time for fraudulent con- 
cealment, dissented from. 


Pillow § Pillow, for plaintiff; Stephenson § Stephenson, for de- 
fendant. 

Parker J.—This is a suit brought by the plaintiff as assignee in bank- 
ruptcy of the defendant, against the defendant to recover from him a 
large amount of diamonds, alleged by the plaintiff to be of the value of 


$5,000. 

Plaintiff alleges, that on the 19th day of December, 1868, he filed his 
petition in the bankrupt court of the Eastern District of Arkansas, sit- 
ting at Little Rock, that he was duly declared a bankrupt, and on the 
14th day of June, 1871, received his discharge as such bankrupt. That 
the plaintiff was appointed assignee of said bankrupt. That at the time 
the defendant filed his schedule of assets, he omitted from said schedule 
the following property, to-wit: 8 solitaire diamond studs, 1 cluster dia- 
mond rin, 4 pair of diamond cuff-buttons, all set in gold, valued at 
$5,000. That the defendant fraudulently withheld these from the as- 
signee. This suit in equity is to set aside the discharge and recover the 
diamonds, or their value, for the benefit of creditors of this bankrupt. 
Suit was brought into this court the 10th of June, 1874. 

Plaintiff alleges that he did not discover the fraud until July, 1872. 

The plaintiff, among other things, prays that the discharge of the de- 
fendant as a bankrupt be held void, and that defendant be still respon- 
sible for his debts. To this bill in equity defendant sets up the plea of 
the statute of limitation, alleging in said plea, that said supposed cause 
of action in said complaint mentioned did not accrue at any time within 
two years next before the exhibiting of the bill of said plaintiff against 
the said defendant in this behalf. 

It is difficult to tell from the face of this Lye: whether the defendant 
intends to rely upon section 2, or section 34, of the bankrupt act, but 
from the brief filed by defendant’s counsel it is clear that he relies upon 
section 34. 

If the provisions of section 2 could be made to apply to this case, 
then the rule, as laid down by the supreme court in Bailey v. Glow, 21 
Wallace, 342, “‘that the bar does not commence to run in cases where 
the action is intended to obtain redress against fraud concealed by the 

arty, which, from the very nature, remains secret until the fraud is 
iscovered. 

But the question presents itself. Does this section apply to this case ? 
From the language of this section I am of the opinion, that it applies to 
cases only where suit is brought in regard to property held adversely to 
the bankrupt and the assignee in the cause, when suit is brought to re- 
cover any debt due to the bankrupt. Davis v. Ackerson, volume 6 N. 
Ly + ; Bailey v. Glover, 21 Wallace, 346; Smith v. Crawford, 9 N. 

. R. 38. 

Here we are called on to ascertain the true construction of the 34th sec- 
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tion of the bankrupt act. The court has no hesitation in saying if it be 
true, as all in the petition, that the defendant was guilty of the act 
charged against him, that it presents a more flagrant and outrageous 
case of fraud, and one which this court will, if it can, aid in uncovering. 
But bad as this case may be, we must treat it legally, and if.a remedy is 
wanting under the law, it is not with the court but with the lawmaking 
wer. Section 34 of the bankrupt act provides, that any creditor of the 
ankrupt may at any time, within two years after the date of the dis- 
charge, apply to the court to set aside and amend the same, on the ground, 
that it was fraudulently obtained. When did this cause of action first 
accrue ina case under this section; from the date of the discharge or the 
discovery of the fraud? 

Under the ordinary statutes of limitations, which provide that suits 
shall be brought in at a specified time after the cause of action accrues, 
it has become a fixed rule, that where an action is based upon a fraud, the 
statute does not commence to run until it has become known to the party 
injured by the fraud. Because it can well be said that the cause of ac- 
tion did not accure until the party could avail himself of a remedy to 
enforce that cause of action, and he could not do so until the cause of ac- 
tion was discovered. But this section is different from the ordinary 
statute of limitations. It positively provides that the discharge may be 
contested at any time within two years after dute thereof. 

That time must then, in my judgment, be taken as the time when 
the cause of action accues. In the case of Cirey v. Ripley, decided by 
the Supreme Court of Maine, 4 N. B. R. 503, the judge says: I intend 
of subjecting the bankrupt to the liability of having the validity of his 
discharge called in question in any way, and all suits that should be 
brought against him on his debts, or proveable under the bankrupt act 
for an indefinite time. The proviso in the 34th section of the act of 1876, 
was intended to limit all contestants to the period of two years from the 
date of the discharge and to the tribunal therein specified in respect to 
the time and mode of annulling his discharge. The act in effect says to 
all such, you have had an opportanity to prove your claims and to show 
cause why your debtor should not receive his discharge in bankruptcy, 
you are allowed two years to impeach that discharge before the tribu- 
nal that granted it. At the expiration of that period you will have had 
your day in court, and must thereafter be silent. “The community is 
interested that there be an endof contention.”” The Supreme Court of 
Texas in Alston v. Robinson, 9 N. B. R. 76, say: ‘“‘ Every debtor of the 
bankrupt may prove his claim and have his day in court; he may defeat 
the disch of the bankrupt, the law giving him two years in which to 
attack the discharge after it has been granted. These provisions are 
ample to meet the ends of justice. The question should some time be de- 
a, whether the ey ould be treated as valid or not. 
“In y v. Howe, 108 Mass. P- the court, age other things, 
says, the creditors should be oblige to try the validity of the discharge, 
while the facts are comparatively recent. From the ianguage of the 34th 
section and the pens, pm of the law, I am inclined to the opinion 
that Congress intended to limit the creditors in any case representing 
them to two years from the date of the discharge, in which they may 
seek to set it aside. This is the interprettion placed upon that section 
by all authorities. 

I am aware that a different construction was placed upon this section 
by Judge Taft, judge of the Superior Court of Gincinnati, in Perkins v. 
Gra , 8 N. B. R. 772, when he held that the discharge could be attacked 
at any time, and in any court for fraudulent concealment. 

But with all due respect to the learned judge, I think this is not good 
law. That such a construction is not deducible from the language of 
the law upon, or from its intent or spirit. 

With my view of the law, the plea of the statute of limitations will be 
held good. Judgment for defendant. 





Will—Codicil—Republication by Codicil referring to 
the Will only—Devolution of Void Gift. 


BURTON v. NEWBERY* 


High Court, Chancery Division, before the Master of Rolls, December 
20, 1876. 


A codicil is not pS pw by a later codicil, which refers only to the will. 
A testator made a will and two codicils. Beneficiaries under the will and first 
codicil attested the first codicil. The second codicil, duly attested, referred to 
the will by date, but made no reference to the first codicil. Held, (1) that the 
first codicil was not republished so as to render good the gifts they made to the 
witnesses; (2) that the void gifts under the first codicil fell into the residue, and 

to the residuary legatees, amongst whom were the attesting witnesses to 

e first codicil. 


JEssEL, M. R.—The case before me is one of some little a 
and some little novelty, and compels me to consider some of the pre- 
vious cases. The 15th section of the Wills Act makes void any gift to 





any attesting witness. In no other way does it affect the will. ‘The tes- 
tator having made a will dated the 7th of December, 1837, makes a codi- 
cil dated the 12 of October, 1838; and he thereby gave benefits to the 
attesting witnesses. If nothing more had been done, these witnesses | 
would not have taken. But he made a second cordicil which he thus 
describes :—‘*‘ This is a cordicil, to the will of me, Joshua Malden, dated 
the 7th day of December, 1837.” This was properly attested, and the | 
counsel for the plaintiff say that this second codicil is equivalent to a re- 
execution of the will plus the first codicil. I wish I could say the law 


*24 Weekly Reporter, 388. 


| was clear on the point. I am unable to say so, but I can give my opin- 


ion as to what the law is on the conflicting authorities, and having re- 
gard to principle. 

Any instrument may incorporate another. instrument, whether prop- 
erly attested or not, and the test is whether it contains a reference to the 
former instrument or not. Thus, in Doe v. Evans, 1 Cr. & Mee. 42, Mr. 
Baron Bayley in his judgment says, “‘ The party makes what he intended 
to be his will at some time or other, but he does not then make it his 
will, for it was neither executed nor witnessed and the question is whether 
the cordicil made at a subsequent time is to be confined to its operation 
as a cordicil, or whether its execution was not also an execution of the 
will. The will was written on part of a sheet of foolscap paper, and the 
cordicil was written on the same sheet. Now if the cordicil had not 
referred to the will, I should have thought that it did not set up that 
insrtument; but if the codicil do refer to the will, then I am of opinion 
that it does set it up;”’ and he held that the testator by referring in the 
codicil to the will did, in as plain terms as possible, set up the will. 

Then, Aaron v. Aaron, 3 De G. & Sm. 475, before the Vice-Chancel- 
lor Knight Bruce recognizes the authority of Doe v. Evans. Whether 
it also recognizes the authority of Gordon v. Lord Reay, 5 Sim. 274, I 
am not sure. The Vice-Chancellor Knight Bruce says, ‘Now it can 
make no difference whether the codicil be written on the same paper 
with the will or written at a subsequent period or not. Here a codicil is 
referred to, and there is no dispute what the instrument was. The sec- 
ond codicil commences thus:—‘ Whereas, I, Jobn Aaron, etc., have 
made and duly executea my last will and testament in writing, bearing 
date the 23rd day of August, 1828, and also a codicil annexed thereto 
bearing date the 21st day of May, 1831.’ It is perfectly clear in my 
opinion what the instrument here mentioned is. . . . . The inten- 
tion of the second cordicil as collected from the whole of it was to_con- 
firm the first codicil. That in done by an instrument duly attested. Now, 
whatever I might have thought of this question, independently of Gordon 
v. Lord Reay, and the observations of Mr. Baron Bayley in the case 
in the Exchequer, I must, if I am to decide myself, without having the 
opinion of a court of law, say that the effect of the will and second codi- 
cil was to place the first codicil in the same situation as if it had been 
attested by three witnesses.” These two cases, therefore, entirely accord 
with what I have stated that I consider to be the true principle,—namely, 
that the setting-up instrument must contain a distinct reference to the 
prior writing. 

The Vice-Chancellor Knight Bruce did not say whether he approved 
of Gordon v. Lord Reay. That is a very difficult case to reconcile with 
the authorities. The reasons are not given in the judgment. Sir E. 
Sugden took the point in argument that the second codicil could onl 
re-publish an instrument not duly attested to which it expressly pr Sos f 
There was there a second codicil referring merely to the “will bear- 
ing date the 17th of August, 1872, in which I have made several provis- 
ions for my daughter,” and going on, “‘Now, I hereby confirm such pro- 
visions,” und there in nothing more. It is true that provisions were 
made for the lady by the first codicil, put I can not find on the 
face of the second codicil any reference whatever to the first cod- 
icil, or to anything but a will bearing a certain date, which was not 
the date of the last-mentioned codicil. There was there a refer- 
ence to an instrument described by allusion to its date, excluding, as 
I understand it, instruments of a subsequent date. The vice-chan- 
cellor, however, says, ‘‘My opinion is that the second codicil does 
re-publish the first. The first codicil is part of the will, and if the 
second codicil is a re-publication of the will, it is a re-publication of 
everything that is part of the will. The second codicil does refer 
to the will; it ratifies and confims the will, and every part of it.” It 
appears to me that that is a fullacy; that where you describe a will by 
its date you do not describe the subsequent codicil as being included in 
that will. It may well be that where you describe a will generally with- 
out date, and say, “I confirm my will,’’ that you might interpret the 
“will” as including the whole of the testamentary disposition; but it 
does appear to me that that was not the case in Gordon v. Lord Reay. 
And I cite in reference to this point the observation made in the.case of 
Crosbie v. McDoual, 4 Ves. 610, and the observation made in the recent 
case of Farrer v. St. Catharine’s College, 21 W. R. 643, L. R. 16 Eq. 19, 
by Lord Selborne. They both go to this, that a reference to an instru- 
ment with a date is not a reference to a subsequent instrument. Now 
the point in Crosbie v. McDoual was this. The testator there made a 
will and several codicils. He then made another codicil confirming 
the will, but not alluding to the codicils. The question was whether 
he had revoked the intermediate codicils, and it was held that he had not. 
The then Master of the Rolls distinguished the case from the case of 
Lord Walpole v. Lord Orford, 3 Ves. 402. There a man having made 
two wills, and, unfortunately, not having destroyed the first, made a 
codicil. By a mistake of the transcriber, of which evidence was not 
allowed to be given, he confirmed the first will instead of the second. 
The first was considered to be inconsistent with the second, and it was 
held that the confirmation of the first will, though it had been revoked, 
set it up again; that it was a writing which, though revoked, and good 
for nothing till the codicil, was as much governed by the codicil as 
though written out again in words; and consequently the codicil re- 
voked the inconsistent will. But, as pointed out by the master of the 
rolls, that igh did not apply to the effect of a codicil on a will with 
prior codicils, though the subsequent codicil be inconsistent with the 
intermediate ones. There is no occasion, then, to assume that you do 
revoke the intermediate codicil. So ina case where you revoke a will 
to which subsequent codicils have been made, which was the St. Catha- 
rine’s College case, you may intend merely to revoke the will and leave 
the codicils standing, which was the decision in that case. But if the 
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reasoning in Gordon vy. Lord Reay were pressed home, then the revoca- 
tion of the will being the revocation of everything which is part of it, 
would be a revocation of all the codicils. The answer was, You do not 
revoke the will in that sense, but you revoke an instrument, called a will, 
of a certain date ; therefore the revocation does not go beyond that. I 
must say it does not appear to me that the case of Gordon v. Lord Reay 
was decided according to principle, and that the true principle was that 
which was laid down in Doe v. Evans, and which has been certainly fol- 
lowed, whereas I am not able to find that Gordon v. Lord Reay, though 
quoted, has ever been followed at all. 

Then there is a second point which I must dispose of. The second 
point was this. The codicil gives certain, after-acquired lands substan- 
tially on the same trusts as were declared concerning the residue of the 
real estate. The consequence would be that the attesting witness would 
take the share of the money to arise from the sale of those lands, as I 
read the will. But that share is forfeited. What becomes of it? It 
falls into the residue. Any lapsed or void gift falls into the residue, and 
consequently it will be divided among the persons to whom the residue 
is given by the will. But it was said that none of the residuary legatees 
can take anything under the first codicil, which directs the money to be 
divided in accordance with provisons of the will, without carrying out all 
the provisions of the first codicil. That appears to me also to be a fal- 
lacy. It is not a case of election at all; they take simply what is given 
to them by the instrument. The provisions, to the extent to which a 
share of the property is given to the attesting witness, are ineffectual, 
not by reason of the will or codicil, but by reason of the law which an- 
nuls the gift. You have, therefore, not to look at the meaning of the 
codicil, but to the effect of the codicil, with the addition of the statutory 
enactment which annuls a portion of its effect, and you have to read it 
in exactly the same way as if these persons had been excepted from the 
ge of the will incorporated by reference. Consequently, they can 

y no possibility be held to take anything under such words of refer- 
ence. Therefore, I hold that their shares are simply void gifts, and fall 
into the residue, and are divisible among them as well as the other re- 
siduary legatees. 





Removal of Causes—Practice—Effect of Filing Peti- 
tion and Bond. 


CONNOR v. SCOTT. 
United States District Court, Western District of Arkansas. 
Before Hon. Isaac C. Parker, District Judge. 


1. Case in Judgment.—To « bill filed in a state court to enforce a vendor’s 
lien, the defendant set up a sale of the land in question to him, by the assignee 
in bankruptcy of one C., the maker of the notes constituting the lien, and filed 
his tition for the removai of the cause to the United States Court. Held, that 
this Involves the construction of the bankrupt law, and is therefore properly re- 
movable, and it does not alter the case that there are other questions of law te be 
settled, which depend on general principles, and not on the laws of Congress 


2. Oath to Petition.—The petition under the act is not required to be 
sworn to. 


2. Effect of filing Petition and Bond.—The mere filing of the petition and 
bond, removes the cause ipso focto, leaving the question of jurisdiction to the 
decision of the United States Court. 


ParRKER, J.—This is an action brought in the Circuit Court of the 
state of Arkansas in Little River county, to enforce a vendor’s lien upon 
land in the possession of defendant Scott, arising upon two notes, 
anne ig | to upwards of $20,000, executed by James M. Carr, to Ben- 
jamin F. Ryburn, for the purchase-money of the tract of land sued for. 
George S. Scott claims the land by virtue of a deed from John Wassell, 
assignee of James M. Carr in bankruptcy. On the 20th day of July, 
1875, the defendant Scott filed his petition in open court for the re- 
moval of the cause to the District Court of the United States for the 
Western District of Arkansas, on the grounds that his defence to said ac- 
tion arises under the law of the United States, and by and through the 
force of the bankrupt law. This Ie ape on motion of plaintiffs’ attor- 
neys was stricken from the files of the circuit court, and on the 21st day 
of July, 1875, the defendant tiled his amended petition for removal to 
the federal court. On the 20th day of July, 1875, a bond was filed by 
defendant Scott, as is required by the act of Congress of the 3rd day of 
March, 1875. The plaintiffs by their attorneys filed a motion to strike 
out and remove from the files of the Little River Circuit Court, this 
amended petition, for the following reasons: “Said pretended petition 
was not sworn to; that such pretended petition does not show sufficient 

rounds for such transfer ; that the petition shows on its face, that this 
is not a case falling within the act of Congress; that said pretended 
tition is evasive, and does not clearly state any reasons for removing this 
cause without the jurisdiction of this court.” 

This motion was sustained, and the defendant Scott then obtained a 
transcript of the petition and answer fiied in the above entitled cause, 
and filed the same in the District Court, for the Western District of Ar- 
kansas, on the first day of the November term, 1875. Whereupon the 

luintiffs by their attorney appeared and filed their motion, to strike 

rom the docket this cause, for the following reasons ; 

“That this court has no jurisdiction herein. The pretended transfer 
of said cause has not been made according to law. The case was dock- 
eted herein without the order of any court, and the proceedings are ir- 
regular, informal and without the authority of any law. 


Two questions arise here, the first is, taking them in the order of these 
proceedings. Did the defendant Scott comply with the requirements of 
the law of Congress of the 3rd day of March, 1875, in making his appli- 
cation for a removal of a cause from a state court to a federal court? 
And second, Does the court have jurisdiction of the cause after it gets 
here ? 

On the first question I am of the opinion that the petition for the re- 
moval of the cause is in the form required by the act of Congress of 
March 3rd, 1875. 

That under said act, it need not in a case of this kind, be sworn to 
that the bond filed in the case is such a bond asis required by said act of 
Congress. The petition and bond being such as are required by law, 
the mere filing of the petition and bond, tp so facto, removes the cause, 
and that it is not necessary for the state court to act on the application. 

This view of the law, I think, is sustained by Osgood v. The Chicago 
& Vincennes R. R. Co.; First National Bank of Manhattan v. King 
Wrought Iron Bridge Company, decided by Mr. Justice Miller and a 
decision of Mr. Circuit Judge McKernan, in the United States Circuit 
Court for the Eastern District of Pennsylvania. 

The Supreme Court of Missouri in the case of Hennyford v. The 
Etna Insurance Co., 42 Mo. 151-155, say “‘that when a party makes an 
application for a removal of the cause in the manner required by the 
act of Congress, it is error in the state court to proceed further in the 
matter, and any subsequent steps is coram non judice. 

Mr. Circuit Judge Johnston, while sitting in the Circuit Court for the 
Southern District of New York, in the case of the Merchants’ & Manu- 
facturers’ National Bank v. Wheeler, held that the rule was well settled 
that the application if sufficient, by law, is effectual to remove the cause, 
however it may be disposed of by the state court. 

Iam of the opinion on the first point in the case, that the defendant 
Scott complied with the law of Congress in making his application for 
removal of the cause from a state to a federal court ; and Re state court 
when the petition and bond was filed, should have gone no further, but 
should have ordered the clerk to send a transcript of the case to the fed- 
eral court, leaving to that tribunal the decision of the question as to 
whether it was such a case, as, under the laws of the United States, was 
within the jurisdiction of the federal courts. 

The next question is, Does this court have jurisdiction of this action ? 
The field of jurisdiction is a wide one, and one in which there is fre- 

uently to be found many difficulties in the way of a correct solution of 
the question. 

The question involves the relative powers of the two systems of courts 
which are a part of our duplex system of government. 

The source of jurisdiction in the federal courts is the 2d section of 
the 3d article of the constitution of the United States. Jurisdiction is 
o—- to the courts of the Union in two classes of cases. In the first, 
their jurisdiction depends on the character of the cause ; in the second, 
the oy pen depends entirely on the character of the parties. 

The first class comprehends all cases in law and equity, arising under 
the constitution, the laws of the United States and treatises made, or 
which shall be made,under their authority.”’ This is the language of the 
constitution. 

It will be observed that the part of the 2d section of the act of Con- 
gress of the 3d of March, 1875, which provides for the removal of a cer- 
tain class of causes dependent upon the subject-matter of the same, is 
identical in meaning with the clause of the 2d section of the 3rd article 
of the constitution, which gives jurisdiction to federal courts over a cer- 
tain class of cases, dependant upon their subject-matter. 

Then if this part of the constitution has received a construction, it 
may be used as a correct rule of interpretation, and applied to the 2d 
section of the removal act. 

This section goes further than any act of removal heretofore passed, 
has done. It goes as far as it can go and keep within the purview of the 
constitution. It provides that the courts created by the constitution of 
the United States shall have jurisdiction of any case which under that 
constitution might be brought in the federal courts, although such case 
may regularly be commenced in the court of a state, provided either 
party to the suit desires to avail himself of the constitutional privilege 
of trying his case in the federal court. 

What is meant by a suit of a civil nature at law or in equity arising 
under the constitution or laws of the United States ? 

A case is a suit in law or equity instituted according to a regular course 
of judicial proceedings. If a case is a suit, then a suit is a case, and the 
meaning of the 2d section of the 3d article of the constitution, and the 
2d section of the removal act are the same, and when such case or suit 
involves any question arising under the constitution, treaties, or laws of 
the United States, it is within the judicial power committed to the 
courts of the Union. 

Marshall’s Speech, 5 Wheaton, app. 16-17 ; Osborn v. Bank of United 
States, 9 Wheaton, 819; 1 Tucker’s Blackstone Com. 418-420; Madi- 
son’s Virginia Resolutions and Report, Jan’y, 1800, page 28 ; Marbu 
v. Madison, 1 Cra. 137, 178, 174; Owing v. Norwood, 5 Cra. 344; 2d El- 
liott’s Debates, 418, 419; Martin v. Hunter, 1 Wheaton, 304; Cohens v. 
Virginia, 6 Wheaton, 264, 378, 392 ; Story’s Const. Sec. 1647, 1656. 

A suit or case consists of the right of one party, as well as the other. 
Cohens v. Virginia, 6 Wheaton, 379. 

Mr. Chief Justice Marshall in the case of Cohens v. Virginia, 6 
Wheaton, 379, said a case arises under the constitution or laws of the 
United States, whenever its correct decision depends on the construc- 
tion of either, or when it involves any question arising under the consti- 
tution, treaties, or laws of the United States. 

If, therefore, it be true that the 2d section of the removal act 
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as to the class of cases therein specified, whenever a case is brought 
in a state court, where the matter in dispute exceeds five hundred 
dollars, exclusive of costs, the correct decision of which depends on 
the construction of either the constitution or a law of Congress, or 
where it involves any question arising under the constitution, treaties, or 
laws of Congress, the same can be removed to a federal court, provided 
the machinery for the removal as prescribed in the act of the 3d of March, 
1875, is properly set in motion. 

It matters not that several questions may arise in the case which de- 
pend on the general principles of the law, and not on the laws of Con- 


88. 
O Chief Justice Marshall in Osborn v. United States Bank, 9 Wheaten, 
page 256, says: “If this were sufficient to withdraw a case from the ju- 
risdiction of the federal courts, almost every case involving the construc- 
tion of a law would be withdrawn, and a clause in the constitution relat- 
ing to a subject of vital importance to the government, and expressed 
in the most comprehensive terms, would be construed to mean almost 
nothing. There is scarcely any case every part of which depends on 
the constitution, laws, or treaties of the United States.” Further on in 
the same case, he says: ‘‘ We think then that when a ea to which 
the judicial power of the courts of the Union is extended by the consti- 
tution forms an ingredient to the original cause, it is in the power of 
Congress to give the circuit courts jurisdiction of that cause, although 
other questions of fact or of law may be involved in it. 

Does the correct decision of this case depend on the construction of a 
law of Congress ? Or does the case involve any question arising under 
a law of the United States? 

The plaintiffs state in their petition, among other things, that defend- 
ant Carr, in the year 1868, upon his own application, was declared a 
bankrupt by the District Court for the Eastern District of Arkansas, 
and that the lands in controversy were set out in his schedule of assets 
filed by him, as charged with the encumbrance of the two notes men- 
tioned in the petition; that said lands were by the order of said court 
sold by Wassell, the assignee, to defendant Scott, subject to the lien of 
the two notes. The answer of said Scott admits the bankruptcy of 
Carr, the sale of the lands by the assignee, mentioned in the petition, 
and the purchase by himself of said lands at the sale, but denies that 
he purchased said lands subject to any lien arising out of two prom- 
issory notes held by Connor.and Hawkins ; that Carr obtained a full and 
complete discharge from all his debts and liabilities; that said notes 
were not a lien upon said lands, and that they were not proven up against 
the estate of Carr. 

Suppose these notes were an equitable lien upon the land named, how 
are we to ascertain the effect of Carr’s bankruptcy upon this lien, but 
by a construction of the bankrupt law? 

If it was a lien, should it be proved up as other claims? Or could the 
holders of the notes stand aloof and enforce their lien at pleasure? We 
must look to the bankrupt law to determine this. Does not this involve 
a question arising under this law of Co ? Or, suppose that the ven- 
dor’s lien has been lost by the assignment of these notes, that they were 
scheduled as a part of the debts of Carr, and that their owers fuiled to 
prove them Le 9 against the estate of Carr, how are we to ascertain what 
effect this had as to these notes, but by a reference to the bankrupt law? 
Or suppose they were proven up as debts against the estate without their 
having behind them a vendor's lien, and Carr received a complete dis- 
charge from all his liabilities, how can we tell how this would effect the 
rights of the holders of these notes, and the purchaser of this land, but 
by going to the bankrupt law? That law points out plainly the status of 
legal and equitable liens against the property of a bankrupt. How can 
we tell whether a secured creditor must prove his demand, but by a con- 
struction of the bankrupt law? 

How can we tell whether he can stand by and not prove his debt, but 
wait until bankruptcy proceedings are closed and then enforce his lien 
in a state court, except by reference to the law of bankruptcy? 

Is a vendor’s lien preserved in bankruptcy ? How do we know whether 
it is or not? by simply construing the bankrupt law. 

Is it ever forfeited? If so, what will work a forfeiture? How do we 
know the answers to these questions ? by going to the bankrupt law. 

Does the assignee ever sell free from the lien, or does he always sell 
subject to the same? How are we know but by a construction of this law 
of the United States? 

Can the holder of a lien enforce it after discharge? If so, how? Can 
anyone answer without placing a construction on the bankrupt act ? 

Lhese are enor that come up in this case. Their correct decision 
depends on the construction of a law of Congress. If they do come up 
in this case, then it is a suit which involves questions arising under a 
law of the United States and dependant for their settlement on a construc- 
tion of that law, and, therefore, within the judicial power confided to 
the courts of the Union. 

Ican not pass this case without making a remark as to the delicate 
position in which a judge of the federal court is placed when called on 
to settle a question of jurisdiction arising between his own court and the 
court of a state, especially when that question has been passed on by 
the judge of that court. Yet with due deference to the judge of the 
state court, and with high regard for his opinions, I adopt the language 
of Chief Justice Marshall in Cohens v. Virginia, while speaking with 
reference to the jurisdiction of the supreme court. “It is most true that 
this court will not take jurisdiction if it should not, but it is equally true 
that it must take jurisdiction if it should. The judiciary can not, as the 
legislature may, avoid a measure because it approaches the confines of 
the constitution ; we can not pass it by. because it is doubtful. With 
whatever doubts, with whatever difficulties a case may be attended, we 
must decide it if it be brought before us ; we have no more right to decline 





the exercise of jurisdiction which is given, than to usurp that which is 
not given; the one or the other would be treason to the constitution. 
Questions may occur which we would gladly avoid, but we can not 
avoid them. All we can do is to exercise our best judgment and con- 
scientiously to perform our duty.” 

In doing this in this case I find this court having jurisdiction ; the mo- 
tion to strike the case from the docket will therefore be overruled. 





Power of Board of Equalization of Missouri—Effect 
of Acting ‘Ultra Vires.’’ 


PAUL v. PACIFIC RAILROAD COMPANY ET AL. 
United States Circuit Court, Eastern District of Missouri, April, 1876. 
Before Hon. Joun F. Ditton, Circuit Judge. 
‘ 


1. Power of Board of Equalization.—A statute of Missouri provided that 
the state board of equalization ‘‘ shall proceed to adjust and equalize the aggre- 
gate valuation of the property of each one of the railroad companies liable to 
taxation under the provisions of thisact.’’ Held, that this only authorized the 
board to equalize the aggregate valuation of the county boards,and did not give 
them power to act as an original assessing body, and make an assessment de 
novo, 


2. Error in Judgment.—A mere error of judgment, in the absence of fraud, 
is not subject to judicial control. 


3. Effect of Act Ultra Vires.—Although to make an assessment de novo 
would be an act beyond the power of the board, and void, this would not vitiate 
the tax, but would leave the final valuation as fixed by the county boards, 


Ditton, J., delivered an oral opinion substantially as follows : 


These cases concerning railroad taxes, which we have had before us 
for sometime, were, at the outset, and perhaps are still, very important, 
at least some of them. 

Bills were originally presented to me for the granting of temporary 
injunctions. After hearing the parties I allowed temporary injunctions 
until the term when the supreme court justice allotted to this circuit— 
Mr. Justice Miller—was to be here, at which time we had a very full argu- 
ment before all three of us, Judge Treat sitting at our request. It is not 
necessary to go into all that was said and done at that time. The result 
of it:was this : that after hearing the counsel very fully for two or three days 
on each side, we made our order, requiring these companies to pay what 
amounted to about sixty per cent. of the taxes, which were claimed against 
them, meanwhile continuing the temporary injunctions, but with a pro- 
vision that, if this amount was not paid, the injunction should stand 
dissolved, leaving the state and the various counties and municipalities 
open to the ordinary remedies for the collection of their taxes. In re- 
spect of the Atlantic & Pacific, and the Missouri Pacific Railroad, there 
were special grounds of exemption from taxation claimed, on which 
the court ruled against them, leaving the cases against those compa- 
nies, and the other companies, to stand on ground common to all, 
as far as they could stand at all. I believe the views which the court 
took of those special exemptions have, since that time, been settled, by 
the United States Supreme Court, in conformity with our judgment, 
against the companies, to the effect that they have no special legislative 
contract for exemption from the particular taxes here in controversy. 

The main ground work of the bills was the alleged fraudulent conduct 
of the State Board of Equalization, and also the alleged attempt of that 
board to exercise powers not conferred upon them by the statute. The 
companies complained very loudly of the excessive nature of these as- 
sessments. 

It seems that in this state each company is required to make a list of 
its property and to affix a value to it. These lists are transmitted to the 
counties, and there is a county board established whose duty it is, “to 
examine the statement furnished them by the officers of the company 
and determine the correctness thereof, as to the amount of property and 
the valuation thereof.’ The companies complied with this provision 
and transmitted their descriptive lists and their valuation to the various 
counties. In some instances the valuations were accepted by the coun- 
ties, butin most cases they were raised, as, for example, in the case of 
Pettis county. The value of the railroad property in that county, asre- 
turned by the officers of the company, amounted to $300,260; as in- 
creased by the county court it amounted to $533,000, nearly double; 
and, in general, the counties went over those lists returned by the com- 
panies, and very largely increased the specific valuations and ‘the aggre- 
gate amounts returned. Another provision of the law is that this val- 
uation as fixed by the county court, shail be transmitted to the central 
authority at Jefferson City, that is, to the State Board of Equalization, 
and that board for the year, the taxes of which are in dispute here, was 
constituted of the state senate. Now the result of the action of that 
body was very lurgely to increase the valuations fixed by the county 
courts; and the printed record of their proceedings shows that they 
conceived it to be their duty to investigate this matter very fully, and to 
examine witnesses. The result was that they increased very largely the 
valuations. In the case of the Missouri, Kansas City & Texas Railroad, 
the valuation was increased from $8,000 or $9,000 a mile, to $26,000 a 
mile. The bill alleged that this valuation was largely over what it had 
ever been before ; that although the condition of the property was near- 
ly the same, the assessment was double, in round numbers, what it was 
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the preceding year; and a supplemental showing has been made to the 
effect that it was double what it was the next year, and that altogether 
this is a very extraordinary and most exceptional valuation, without 
anything like it before or since. The railroad companies imputed this, 
in their bills, to a disposition, intention and purpose, on the part of the 
Senate acting as a State Board of Equalization, to discriminate against 
property of this class and to make it bear, in violation of the constitu- 
tion of the state, more than its proportionate share of the public bur- 
dens. A great deal of evidence tay been produced here for the purpose 
of showing that,in general, other property throughout the state is valued 
at from fifty to sixty, or sixty-six per cent. of its actual value, whereas, 
the valuation placed by the State Board of Equalization on this rail- 
road property is not only equal to, but in excess of, its full valuation ; 
and the distinct charge is made in the bill, that this was done froma 
premeditated design to make this property contribute more than its share 
of the public burdens. 

A great amount of evidence has been taken on that point. We have 
gone over that evidence, and while we can not say that the result is, in 
our minds, quite clear that these valuations, relatively considered, are 
excessive, yet we are of opinion that a mere error in judgment, on the 
part of any body of this kind, in fixing the valuation of property, is not 
subject to judicial revision or control; and if the bill could rest on no 
other ground it would have to be dismissed. In other words, the charge 
of fraud, which is made against this body, is not sustained. 

That leaves simply a question whether this body was acting in excess 
of the rightful jurisdiction conferred upon it by the statute. The claim 
on the part of the complainant is that the statute then in foree—for 
in this regard it has since been amended, and the same question can not 
again arise— created the State Board of Equalization, with only the 
power to equalize taxes, that is, to equalize the aggregate valuation. It is 
acknowledged that they have the power to do that, but it is denied that 
the statute gave them power to act as an original assessing body, to go 
over all the railroads of the state and ascertain their property and make 
an original assessment, de novo, based on the value of the specific articles 
which compose the property of these companies. 

Now it is a question of law as to what powers were conferred on that 
body by the statute of 1873. The question of fact is whether, if that 
body had only the powers of a bourd of equalization, they undertook 
to exercise the powers of an assessing body. The statute is this: ‘‘ The 
said board shall proceed to adjust and equalize the aggregate valuation 
of the property of each one of the railroad companies, liable to taxa- 
tion, under the provisions of this act,”—‘ shall proceed to adjust and 
equalize the aggregate valuation.” “The board shall have power to sum- 
mon witnesses, by process issued to any officer authorized to serve sub- 
peenas, and shall have the power of a circuit court to compel the attend- 
ance of such witnesses, and compel them to testify. They shall have 
power to increase or reduce the aggregate valuation of the property of 
any railroad company included in the statements or returns made by 
the railroad companies and clerks of the county courts, and any other 
property belonging to said railroad companies, which may be otherwise 
<nown to them, as they may deem just and right.” 

Since that time a statute has been passed by the legislature of Mis- 
souri inserting, in addition to these words, the power to “ assess,’’ but 
that statute has no relation to this controversy. This question was very 
elaborately argued before the full bench when Mr. Justice MILLER was 
here, and although, I believe, nothing very positive was stated about it 
in the remarks which were made, and no definite conclusion was an- 
nounced, we reached quite a satisfactory one, which was that the law 
limited the functions and powers of this body to the work of egualizing, 
and that they had not the functions and powers of an original assessing 
body; and upon further reflection that is still our judgment. This 
makes it necessary to consider whether what the State Board of Equal- 
ization did was an adjustment and equalization of values, or whether it 
was an original assessment. Judge Treat and myself have gone through 
the evidence in this respect and have not reached a conclusion exactly 
in accord. Judge Treat is of opinion that what they did can be recon- 
ciled with a fair view of simply adjusting and equalizing the aggregate 
valuations. I am of opinion, taking the whole of that evidence together, 
that this body undertook to make, and did make, a Specific assessment 
of this property, undertook to enquire originally, and did enquire orig- 
inally, into the value of each locomotive, sieeping car and freight, the 
value of lands and of all specific property, just as fully and completely 
as they could have done if they had been undertaking to assess it orig- 
inally ; and, indeed, while this is charged in the bill, the answer hardly 
denies it, but, on the contrary, asserts in terms, whether meant to do so 
or not, that they did assess it and that their assessment was just. So, 
taking the pleadings and the proofs together, Iam of opinion that they 
did undertake to make, and did make, an’ original assessment. 

Now, this being so, what is the result of it? The result is that they 
were acting u/tra vires. It was contended on the argument before us, 
by the companies, that this would have the effect of vitiating the entire 
assessment, and that no tax at all could be collected, and it has since 
been pressed upon us that that was the true view of the matter; but 
that was settled at the other argument. We held then that, under the 
circumstances of this case, that did not have the effect to vitiate the 
whole proceeding, but that, if they undertook to do what they had no 
authority to do, it would be just the same as if they had not done it at 
all; that the valuations as fixed by the county courts would be the true 
valuations in the premises, and that these companies must pay taxes on 
the valuations for this year as fixed, not by themselves, but by the 
county courts of the respective counties. And that will be the decision 
now. If it becomes necessary to refer this to a Master in order to as- 
certain what those valuations are, we will make that reference, and, per- 





haps, it would be better to have a Master, if the case is going to remain 
so that the amounts due, on this basis, can be ascertained and required 
to be paid or collected. There will be injunction, except for the excess 
over the amounts fixed by the county courts. 

I am the more reconciled to this view, because, in my judgment, it 
effects an equitable result. It cannot be said that the state is not getting 
its full share of revenue, if these companies are required to pay, in the 
absence of any valid action on the part of the State Board of Equaliza- 
tion, on the value as fixed by the several counties in which this property 
is situated. That puts it about the same amount that the companies 
paid the year before, and a showing supplemental has been made, that * 
the taxes for the year afterward were assessed and paid on just about the 
same valuation. There is no reason to suppose that these roads were 
worth twice as much in 1873 as they were the following year; and, from 
the evidence, the extent of this assessment is shown by a comparison of 
the percentage of taxation imposed by this action with that imposed on 
other railroads elsewhere, which may be presumed to be not far from 
the same value. Of course this is only a comparison of the taxes with 
the net earnings. The assessment on the Chicago & Northwestern Rail- 
road is 8 65-100 per cent. ; on the Rock Island & Pacific 4 91-100, or about 
five per cent.; on the Chicago, Burlington & Quincy 5 76-100, or about 
six per cent.; on the Lake Shore & Michigan Southern 10 80-100 per 
cent. ; on the Ihnois Central 4 60-100 per cent.; and on the Missouri, 
Kansas & Texas for 1873, the year here in question, it was 38 73-100 per 
cent. 

The judgment of the court is that the injunction may remain to re- 
strain the collection of taxes in excess of the amount fixed in the aggre- 
gate, by the various county courts, through which this road runs. 

ORDERED ACCORDINGLY. 

Thereupon Mr. Bowman, the counsel for the state and counties, said 
that they acquiesced in the decision of the court, and, upon his motion, 
the cases were referred to a Master to carry into effect the order of the 
court; and the court ordered those roads in the hands of its receivers at 
once to pay the taxes due from them on the above basis. 





Principal and Surety—Release of Surety by Surren- 
dering Collaterals. 


POLAK vy. EVERETT.* 


English High Court of Justice, Queen’s Bench Division, February 
10, 1876. 


1. Principal and Surety—Discharge of Surety—Estoppel.—The fact 
that a surety stands by and sees the holder of his obligation do something, which 
will discharge him from his contract, without declaring that he shail consider 
himselt discharged if the act is done, does not estop the surety from setting up 
and relying upon such act as a discharge. He is not bound to warn the party of 
the consequences of the alteration of the contract. 


2. , , . Material Alteration of Contract.—Any in- 
tentional act which materially changes the contract without the surety’s con- 
sent will discharge him, whether it was for his benefit or not, and even though 
he might have sustained only nominal damages. 











3. ——. . ——. Discharge of Surety by Releasing Collat- 
eral Secureties for Part of Dabt.—<A surety is discharged by the creditors 
releasing a security in his hands for the principal debt, though it does not go to 
cover the whole of that debt, and the creditor allows the surety the whole value 
of the security. 





This was an action on a guarantee entered into under the following 
circumstances : 

The plaintiffs are wine merchants carrying on business in the City of 
London, and the defendant is a discount broker in business in the same 
city. 

In 1873, one Etienne Nazarkiewich had arranged to dispose of his bus- 
iness as a wine merchant to a limited liability company, to be called E. 
Nazark iewich & Co. (Limited.) 

At that time he was indebted to the plaintiffs in the sum of £8,400 ; 
and on the 20th of December, 1873, it was agreed between them that 
that amount should be liquidated in the following manner: £2,400 was 
to be paid by Nazarkiewich to the plaintiffs on or before the 15th of 
February, 1874; and £6,000 was to be paid in fully paid-up shares or 
share warrants in “‘E. Nazarkiewich & Co.,” within three days after the 
first allotment of shares in that company, which Nazarkiewich was to 
redeem at par within twelve calendar months from the Ist of January, 
1874; and the redemption was to be guaranteed by the defendant. 

It was also agreed that the book debts of Nazarkiewich should be col- 
lected by one Vispe on behalf of Messrs. Tampier, of Bordeaux, and 
the plaintiffs, to be divided equally between them as collected ; the 
amount paid to the plaintiffs being applied towards redemption of the 
£6,000 of shares. 

On the same day the defendant signed a written guarantee to the 
plaintiffs for the fulfillment by Nazarkiewich of the above agreement 
‘so far only as concerns the full redemption of the shares and share 
warrants therein mentioned of the value of £6,000 on or before the Ist 
day of January, 1875.” 

The first allotment of shares in E. Nazarkiewich & Co. took place on 
the 18th of February, 1874, but the £6,000 worth of shares was not 
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transferred by Nazarkiewich to the plaintiffs within three days after that 
event. 

In May and June, 1874, negotiations were carried on between the 
laintiffs, Nazarkiewich, and a Mr. Asser, one of the directors of E. 
Nazarkiewich & Co., for the repurchase by Nazarkiewich of the plain- 

tiff’s share of his book debts, and the transfer of them by him over to the 
company, and on the Ist of July, 1874, the plaintiffs gave a receipt to 
Nazarkiewich for fifteen fully paid-up shares in the company of £250 
each, four acceptances for £250 each of the company dated the 26th of 
June, 1874, at thirty days, four months, six months, and nine months, 
respectively, and £190 in cash, “in part discharge of our claim of 
£6,000, and, provided the above bills are paid at maturity, we agree to 
release our charge or interest in the book debts of Mr. Nazarkiewich.” 

The defendant was the chairman of the company, but he did not agree 

> = repurchase and transfer to the company of Nazarkiewich’s book 
ebts. 

The declaration in the first count set out the agreement of the 20th of 

December, 1873, between the plaintiffs and Nazarkiewich, and the guar- 





a fact positively sworn to be false. I take it, therefore, he was not as- 
senting. 

Then Mr. Webster argues that the knowledge that there was going to 
be a release was enough. On that I do not think the argument can be 
sustained. In Pickard v. Sears, 6 A. & E. 469. it was laid down that he 
who stands by, and willfully causes another to believe the existence of a 
certain state of things, and induces him to act on that belief so as to alter 
his own previous position, is concluded from averring against the other 
a different state of things as existing at the same time. That was cor- 
rected and the law laid down more accurately in Freeman v. Cook, 2 Ex. 
654, that he who stands by and so conducts himself that a reasonable man 
would take his representaion to be true, and believe that it was meant 
that he should act upon it, and did act upon it as true—the party makin, 
the representation would be precluded from contesting its truth; an 
conduct by negligence or omission, where there is a duty cast upon a 
— by usage of trade or otherwise, to disclose the truth, may often 
iuve the same effect 

This is true enough; and thus qualified the lawis perfectly good. But 


antee of the defendant to the plaintiffs of the same date, and averred | to say that a person becoming aware that another person is going to 
that Nazarkiewich had caused shares in the company to the nominal | do something, which, if done, will discharge him from his contract, is 
value of £3,750 to be issued to the plaintiffs, and that they had not been | therefore bound to warn him of the consequences of his doing it, is not 


redeemed. 

The second count contained an additional averment that the plaintiffs, 
by the authority of the defendant, assigned their interest in the book 
debts to the company. 

The defendant in his pleas traversed various allegations in the decla- 
ration, but the only pleas material to this —< were the seventh, upon 
equitable grounds—that the defendant was discharged by the agreement 
between the plaintiffs and Nazarkiewich for the tranfer by the plaintiffs 
of their interest in Nazarkiewich’s book debts to the company—and the 
eighth, upon equitable grounds—that the defendant was discharged by 
the material variation without his knowledge of the terms of the agree- 
ment set out in the declaration. 

Issue, and demurrer and joinder to the seventh and eighth pieas. 

At the trial before Denman, J., at the last Michaelmas Sittings in 
Middlesex, the facts above set out were proved, and a verdict for the 

laintiffs was taken by consent for the damages in the declaration, with 
eave to the defendant to move to enter it for him, or to reduce the dam- 
ages to such sum as the court might direct; the court to draw all neces- 
“—¥ inferences of fact. 
"he demurrer was dropped, all the points being considered upon the 
argument of the motion. 

Philbrick, Q. C., and R. E. Webster showed cause.—[Blackburn, J., 
referred to the doctrine of the discharge of a surety by giving time to 
the debtor, as laid down by Lord Eldon in Samuell v. Howarth, 8 Mer. at 
p- 278.] There was here collateral security, to the benefit of half of 
which the creditor was entitled; he has dealt with that, but the surety is 
only discharged pro tanto: Woulff v. Jay, 20 W. R. 1030, L. R. 7 Q. B. 
756. [Blackburn, J.—Laches and neglect are very different things from 
this. You are dealing here with an intentional, willful act.] In the notes 
to Rees v. Berrington, 2 Wh. & Tud. 4th ed. at p. 1,000, it is said that if 
the creditor appropriates any security for the debt to another purpose 
the surety will, to the extent of the value of the security, be discharged. 
The surety has a security for part of his obligation; if we make away 
with that, he is discharged, but only pro tanto. [Blackburn, J.—AIl 
those cases cited in the place in White and Tudor are cases of laches. 
Are there any where the creditor has released?] Harrison v. Seymour, 
L. R. 1 C. P. 518, is in point. There there was one contract as to two 
separate and distinct things. So, here, there is one contract as to two 
separate amounts of £4,000 and £2 000, which may be severed with re- 
gaurd to the shares. In Pearl v. Deacon, 5 W. R. 702, 793, 24 Beav. 186, 
a surety was held entitled to the produce of a security realized by the 
creditor, but he was held liable to pay the rest of the principal debt. If 
the surety has the full benefit of that which the original contract gave 
him, he gets everything which, by the strictest reason of law or equity, 
he is entitled to have. The reason in Samuell v. Howarth is that the 
surety cannot have the same remedy against the debtor. [Mellor, J.— 
He gets, in point of fact, the redemption of the original debt. Quain, 
J.—That was found as a fact in The General Steam Navigation Company 
v. Rolt, 8 W. R. 223, 6 C. B. N.S. 550.] There the original contract 
was altered. [Quain, J.—So itis here, most materially. Blackburn, J., 
mentioned Mayhew v. Crickett, 2 Swanst. 185, cited in Newton v. Chorl- 
ton, 10 Hare, 646.] There the warrant of attorney went to the whole 
consideration. [Blackburn, J.—I can see no distinction between the 
cases of the security being of the value of part, and of the value of 
the whole, of the debt.] It is to be dealt with as a mere mone- 
tary transaction. In Samuell v. Howarth the giving time went to the 
whole of the debt. In Watts v. Shuttleworth, 10 W. R. 132, 7 H. & N. 
353, the discharge of the surety was y reason of his having been made 
responsible b the omission to insure for an uninsured principal in lieu 
of an insured one. [Blackburn, J.—That omission would be a case of 
laches, as in Woulff v. Juy.] In Davies vy. Stainbank, 6 De G. M. & G. 
679, the giving time went to the whole of the debt. As to the second 
point, there was strong evidence of knowledge and consent. 

Biacxsurn, J.—I think in this case we need not trouble Mr. MacIn- 
tyre. I think the defendant is entitled to judgment. It was argued that 
he was discharged xs surety, and that was made out by the facts. 
As to the facts, the defendant swore that although he knew of the 
release, he not only did not assent, but protested against it. He was 


not cross-examined upon that pvint, and we must therefore take that as 
true. Leave was reserved to enter a verdict for him, with power to the 
court to draw inferences of fact, but that does not empower us to infer 





a tenable proposition. That brings it round to the question whether, on 


| the facts, what has taken place has had the effect of discharging the 


surety. Upon that it has been established for a very long time, begin- 
ning with Rees v. Berrington, 2 Wh. & Tud. 4th ed. p. 974, and down- 
wards, that a surety is discharged by giving time, upon the principle that 
a creditor, who, without his consent gives time to the debtor, deprives 
the surety of his remedy, viz, to use the name of the principal creditor 
to sue the debtor. If that is suspended for a day, or even an hour, al- 
though the surety is not injured, and possibly may even be benefitted, 
nevertheless it is established that that discharges the surety. The prin- 
ciple is laid down by Lord Eldon in Samuell vy. Howarth, and the reason 
given in the judgment in that case is that the creditor has put it out of 
the power of the surety to get his remedy against the principal debtor as 
he would have been able under the original contract ; the principal being, 
as I understand, that it is very undesirable that there should be any dis- 
putes whether it was for the surety’s benefit or not; but that if the act 


| was deliberate and intentional the effect of it is to discharge the surety 


from his liability, even though only nominal damages might have been 
sustained. Whether that is a just principle is a matter it is far too late 
now to think about; but from the time of Rees v. Berrington it has been 
unquestioned, and has been said so many times that nothing but the leg- 
islature can make any alteration. Now in the pees case it is not by 
giving time, but there has been an equal interference with the rights of 
the surety. He had the right to have the book debts to look to as his 
security; that right he has been deprived of by releasing the book debts 
by the willful act of the plaintiffs. [After —— to the case of May- 
hew v. Crickett, the learned judge proceeded :—] Now on that, and ad- 
mitting all that to be so, it has been argued by the counsel for the plain- 
tiff that there is a distinction to this extent. The debt here secured (for 
it is really that) is for £6,000. Now of the book debts, supposing only 
one-half pledged, and supposing 20s. in the.pound would only produce 
a little more than £4,000, a sum of £1,500 would still remain for which 
the surety would be liable. The argument is that such an interference 
with the rights of the surety, where the security is of less value than the 
whole debt, though it was to secure the whole, does not come within the 
principle. As far as the authorities go there were none cited supporting 
that distinction; and—seeing that where the creditor willfully alters the 
equitable rights of the surety, even if for his benefit, if he does it with- 
out his consent, the surety is discharged—it seems to me the principal 
must here also apply as if he had altered the rights of the defendant to 
a security which might have been of equal value with the entire principle 
debt. Two or three distinctions must be taken notice of. For instance, 
Woulff v. Jay was perfectly rightly decided. Where the plaintiff has 
had premises and property thereon assigned to him, he is in equity a 
mortgagee, and if he omits to realize, he is bound to account for the 
money they should have made; and if by his laches he has diminished 
their value, he is of course bound to allow for the loss. But his laches 
does not discharge the surety, because it does not come within the prin- 
ciple upon which the surety is discharged. Then come the cases where 
there is a right of action against the debtor, and the principal does not 
choose to sue. That does not in the slightest degree discharge the surety. 
But in the present case it is not a question of laches, but of absolutely re- 
leasing and destroying the security, and preventing the surety from having 
recourse to his remedy. There are other cases not necessary to go into 
where a distinction is drawn between the cases where rights are acquired by 
the surety at the time of entering into the contract, and after the contract 
si entered into; andla »prehend that Mayhew v. Crickett establishes that, 
where the security is destroyed, the rights against the surety are gone. 
It is otherwise where a fresh collateral security is given, which the surety 
is entitled to. Taking it as it stands here, it seems to me the defence is 
made out, and the defendant is entitled to judgment. 

MELLor, J.—I am of the same opinion on all the grounds. I am not 
in a condition to concur with my Brother Blackburn as to the hardshi 
of the rule as to discharging a surety. I think it stands on the hig 
— of good policy. The surety is not to be affected by anything 

one by the creditor, and the creditor is not to consider whether any 
alteration in the security would be for the surety’s benefit. He is enti- 
tled to keep the position he had at the time the contract was entered into. — 

Quatn, J.—I am entirely of the same opinion. On the first point I 
think the defendant is discharged. I think the convenience and policy 
of the matter is that the contract shall not be altered without his con- 
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sent. The creditor shall not alter the contract and then say, “I now 
offer you an equialent ; I will put you into the same position as if I had 
not done this.”” That is contrary to the principle of Rees v. Berrington. 
Lord Loughborough there says, ‘“‘ There shall be no transaction with the 
principal debtor without acquainting the person who has a great interest 
init. . . . Itis the clenrest and most evident equity not to carry on 
any transaction without the privity of him who must necessarily have a 
concern in every transaction with the principal debtor. You cannot 
keep him bound and transact his affairs (for they are as much his as 
~ own) without consulting him. You must let him judge whether 
e will give that indulgence contrary to the nature of his engagement.” 
Those appear to me the principles which govern the case, Here, without 
consulting him, the creditor has disposed of the book debts in an en- 
tirely ditierent manner from what was intended. I therefore agree with 
my Brother Mellor that that is a thoroughly safe principle to go upon, 
especially when the act was done deliberately and voluntarily, as my 
Brother Blackburn says. I think it sound doctrine, and it ought not to 
be impeached. As to the second point, whether we are to draw the in- 
ference of fact and say that the defendant consented, I agree with my 
Brother Blackburn; and on the evidence before us, where the defendant 
swore he did not consent, and gave as his reason that it disturbed the 
security, I cannot draw the inference that he consented. Not telling the 
plaintiffs that he would not be bound by his guarantee does not mean 
consent to the new arrangement. On both points the defendant is en- 
titled to judgment. JUDGMENT FOR DEFENDANT. 


Notes of Recent Cases. 


Quo Warranto— Habeas Corpus— Mandamus. Mr. Justice 
Cooley, of Michigan, in delivering the opinion of the supreme court in 
the case of McBride v. Common Council of Grand Rapids,({2 Am. L. 
T. Rep. Nn. s. 533), speaks of the writs of guo warranto, habeas corpus 
and mandamus, as follows: ‘*‘ The enumeration of the wrt of guo war- 
ranto in this section, is somewhat remarkable, as the writ itself long 
since passed out of use, and it is not at all probable that the constitu- 
tional convention designed to restore it. If, as was undoubtedly the case, 
an information in the nature of a writ of guo warranto was intended in- 
stead of the writ itself, then it is by no means apparent that it is not a 
proper process in the exercise of the ordinary jurisdiction of the circuit 
courts. This information is adopted for the cases of intrusion and usurp- 
ation of office, and the unlawful exercise of franchises. It is the ordin- 
ary proceeding in which all questions of this nature are disposed of. 
Public rights and private rights are concluded by the trials which are 
had uponit; and whether considered as a “civil” or a “criminal” 
“matter,” the cases which are disposed of by means of it are among the 
most important which are known in the law. Now there is an express 
exception of these cases from the jurisdiction conferred upon the circuit 
courts in such general terms, and I can conceive of no sufficient reason 
for a suggestion that these general terms do not embrace them. So far 
“as the writ of habeas corpus is concerned, it is undoubtedly necessary in 
many cases to employ it as an auxiliary writ in both civil and criminal 
cases. But I think authority over the cases in which this writ is called 
for is also granted in the general grant of jurisdiction over all matters, 
civil and criminal. It can not be contended for a moment, that those 
general words do not give jurisdiction over many of the cases which are 
adjudicated on this writ. All cases, for instance, where civil rights are 
involved—cases of the custody of children and other dependent persons, 
and the like. But then the adjudications in other cases are equally, 
final as regards the particular matter determined ; made so by the ex- 
press terms of the statute which was in force when the constitution 
was adopted. Comp. Laws, % 7033. And I think, without any enumer- 
ation of writs whatever, we should have no difficulty in holding that 
authority over this writ of habeas corpus was a og of the general ju- 
risdiction of the circuit courts. It has belonged to the jurisdiction of 
those courts ever since they have been in existence in the state; and 
we can hardly understand why it was mentioned here at all, unless it 
was to preclude the legislature from depriving the court of this portion 
of its former authority. But we may say the same of the mention 
of the writs of injunction and certiorari. No one will pretend that the 

eneral grant of jurisdiction in all matters civil and criminal is enlarged 
Z the mention of these writs as process the circuit court may issue. 
As regards the writ of mandamus the case is quite different. It isa 
very proper writ to enable the circuit courts to give effect to their ap- 
pellate and supervisory authority in some cases, and is often made use 
of for such purposes. See Layton v. State, 28 N. J. 575, 577. But be- 
yond that it has no necessary office in the scope of circuit court powers. 

he writ is not a judicial, but a prerogative writ. 3 Bl. Com. 110. It 
was so defined by Lord Mansfield, who spoke of it as a prerogative writ, 
flowing from the king himself, sitting in the court of king’s bench, su- 

erintending the police and preserving the peace of the country. The 

ing v. Barker, 2 Wm. Black, 352; 3 Burrow, 1266. Formerly no issue 
could be made upon the return to it; but if the return made sufficient 
answer to the application, the proceeding must stop there, and the party 
injured by its falsity was put to his action on the case for damages. 3 
Bl. Com. 111. The statute 9 Anne made provision for a traverse in 
some cases, but it was not until that of 1 Wm. 4, c. 21, that the right 
to take issue on the return was given generally. Even after that statute, 
a writ of error did not lie to review the final determination of the court 
of king’s bench. Rex v. Dean & Chapter of Dublin, Stra. 536; Same 
Case in error, 2 Bro. Par. Cas. 554. The writ of error was given by 
stat. 6 & 7 Vict. c. 67; 8 Broom & Hadley, Com. 458. The difficulties 





in the way of a review in the customary method are pointed out in the 
New Jersey case to which reference has already been made. “ The na- 
ture and design in the proceeding in its original institution precluded 
the idea of a review by writ of error. It was not in the nature of a civil 
suit between parties to settle private rights. The award of a mandamus 
does not purport to adjudge or decide any right. It is rather in the na- 
ture of an award of execution than of a judgment. It is the mode of 
compelling performance of acknowledged duty, or enforcing an existing 
right, rather than deciding what that right or duty is. The award is no 
finality. It concludes nothing. If the writ is denied, the relator can not 
have error; and if granted, the award could not be pleaded in bar. 
Like a procedendo ora prohibition, it was a simple command to perform 
aduty. The award of a mandamus to an inferior court to proceed to 
judgment, to issue an execution, to resolve an appeal,—to a public offi- 
cer to perform a specified duty,—is not founded on a judicial determina- 
tion of any right. There is no judgment, or order in the nature of a 
judgment, from which error can lie. The issue of the writ has been 
extended to cases which involve more directly private right; but even 
in such case, at common law, there was no judicial determination of the 
right on the proceeding on mandamus.” Layton y. State, 28 N. J. 
575, 576. All the authorities speak of the writ as discretionary, and 
both Mr. Selwyn in his Nisi Prius (7th Am. ed. 1078), and Mr. Chitty 
in his General Practice (vol. 1. 791), assign as a reason why the power 
to issue it ought to be exercised with great caution, that a writ of error 
does not lie in this proceeding. See also High on Extraordinary Reme- 
dies, 3 536, and cases cited.” 


Foreign Selections. 

Conpitions on RatLway Tickets.—We have rarely read a legal 
decision with greater pleasure than that of Henderson v. Stephenson (L. 
R. 2 H. L. Sc. App. 470), for two reasons—firstly, because we believe 
some of the decided cases on the above subject to be radically wrong, 
and rejoice that at length in this particalar matter scientific legal princi- 

le should triumph over irrational case law; secondly, because we are 

1ere forcibly reminded of the peculiar function of the House of Lords 

as the tribunal of ultimate appeal—the assertion and application of those 
fundamental rules which are when used by first class intellects the safest 
guards against that gradual legal aberration too often superinduced by an 
absolute reverence for case law. We have ourselves heard so high an 
authority as the Irish lord justice of appeal condemning appeals to gen- 
eral principles, and when we heard him we felt that the leading and 
characteristic difference between the judgments of the late Lord West- 
bury and the lord justice was the vast grasp of the former, which en- 
abled him to fix forever some of the broadest foundations of our modern 
jurisprudence. 

The facts of Henderson’s case were as follow :—The plaintiff, Steven- 
son (the respondent on the 7 purchased, at the office of the defend- 
ants in Dublin, a ticket for his passage from Dublin to Whitehaven, on 
board the “Countess of Eglinton,” steamer. This ticket had on the 
face of it these words only, ‘* Dublin to Whitehaven.” There was no 
reference on the front to the back of the ticket. On the back of the 
ticket there was the following endorsement :—“ The company incurs 
no liability in respect of loss, injury, or delay to the passenger or to his 
luggage, whether arising from the act, neglect, or default of the com- 
pany or their servants, or otherwise.’’ The plaintiff had never read this 
endorsement, and nobody had directed his attention thereto. The 
steamer was wrecked off the Isle-of-Man entirely through the negligence 
of the captain and crew. The plaintitf lost all his luggage, which was 
never recovered. He then instituted the present action in Scotland. 
The defence was that the company had entered into no contract with 
the pursuer, or that, at all events, they were protected from all responsi- 
bility by the endorsement on the ticket ahove referred to. 

The reporter says that the defence was a remarkable one: So we 
think too. However, the defence of the company was supported to a 
very great extent by the two cases of Stewart v. North-Western Railway 
Company, 3 H. & C. 135 and Zunz y. South-Eastern Railway Company 
L. R. 4 Q. B. 545. 

The Lord Ordinary and the court of session had both decided in fav- 
our of the plaintiff, or pursuer, and from those decisions the company 
appealed to the House of Lords. 

Now, if the principle laid down by the House of Lords were applica- 
ble only to the facts of this particular case, we should not consider the 
the decision of so much importance ; but, those who take the trouble of 

rusing the judgments of the law lords, especially those of Lords 

Yhelmsford and Hatherley, will find that the ratio decidendi is most 
comprehensive, and deals with the entire question of constructive notice. 

For the sake of clearness, we must ask our readers to dismiss from 
their minds all those cases where the conditions have been signed. It is 
needless, we should hope, tu observe that in all cases of signature there 
is a contract, whereas in those cases where there is no signature, the 
question must always be, Was there a contract? Let us, therefore, dis- 
miss from our minds those cases of actual contract, and address our- 
selves to those cases of constructive notice dealt with—and, in our opin- 
ion, dealt with entirely thoroughly and comprehensively—in the ratio 
decidendi of the House of Lord in the present case. 

To our minds the present case decides conclusively that there shall no 
longer be any such thing recognized by the law of England as construct- 
ive notice of conditions either on the front or back of railway tickets. 

Before proceeding to support this view, which we have not started 
without due consideration, let us dispose of the present case. 

In this case there was no actual knowledge of the condition, and the 
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only case of constructive knowledge that could be contended for was the 
bare fact of possession of the ticket. The House of Lords held that no 
such fact could fix the pursuer with knowledge of the condition. Now, 
although we, in common with most people, entertain a vivid admiration 
for the clear logical method of Lord Cairns, we must confess that, to our 
minds at least, the judgment of Lord Chelmsford (followed by the other 
lords) contains the soundest expositions on the present subject. 

At page 474 of the report, Lord Cairns observes :—‘“ But what are 
the cases which are analogous in any way. to the present? My lords, 
of all that were cited, there was really only one which could be said to 
oj si the present case. That was a case tried in the Passage Court 
of Liverpool, with regard toa ticket issued upon the occasion of an 
excursion train, Stewart v. North-Western Railway Company, 3 H. & C. 
135. And even with regard to that case, the observation is obvious, 
that when it is examined it is not an authority at all to decide the pres- 
ent case. There a ticket had been issued to the excursionist, which had 
upon the face of it ‘ticket as per bill.’ Therefore, on that part of the 
ticket which the excursionist must have seen he was referred to some 
bill or other upon the subject. It was in evidence further, by the admis- 
sion of the excursionist himself, that he had seen and had read in the 
office a large bill on the subject of the arrangements with regard to the 
excursion, and that in that large bill he had seen a reference to some 
smaller bill or bills which were so mentioned. In that state of things, 
although the jury in the passage court found, and probably found rightly, 
that the excursionist was not aware of the contents of the smaller 
bills, the court above (the Exchequer), having leave to draw inferences 
of fact, came to the conclusion that, under the circumstances, the ex- 
cusionist must be taken to have submitted himself to all the terms con- 
tained in the smaller bill, and to have been content to do that without 
reading in detail what those terms were. I express, my lords, no opin- 
ion upon that decision, beyond saying that it does not in any way govern 
or cover the present case.”’ 

Now, we think that all Lord Cairns means by this is that the differ- 
ence between the two cases is a difference of degree only. There was a 
question of constructive notice in both cases. In Stewart’s case the 
plaintiff read on his ticket a reference to a small bill containing the par- 
ticular conditions, but he never read the small bill or the conditions. He 
could not, therefore, have had actual knowledge. When we read the 
——— of Lord Chelmsford, who arived at the same conclusion as the 

rd Chancellor, but on grounds, to our minds, more solid, we find that 
the reasoning of the other law lords carries out the broad proposition 
which we propound. At page 477 Lord Chelmsford observes :—‘‘ The 
lord chief justice, in the case of Zunz v. South-Western Railway Com- 
pany (L. R. 4 Q. B. 544), which has been referred to, thought himself 

und by the authorities to hold that when a man takes a ticket with 
conditions printed on it, he must be presumed to know the contents of 
it, and must be bound by them. I was extremely anxious to be referred 
to the authorities which influenced the judgment of the lord chief justice ; 
but although numerous authorities were cited by Mr. Milward, none of 
them go the length of establishing that a presumption of assent is sufficient. 
Assent is a question of evidence, and the assent must be given before the 
completion of the contract. The company undertake to convey passen- 
gers in their vessels for a certain sum. The moment the money for the 
sage is paid and accepted, their obligation to carry and convey arises. 
tdoes not require the exchange of aticket for the passage money, 
the ticket being only a voucher that thé money has been paid. Or, if a 
ticket is necessary to bind the company,the moment it 1s delivered the 
contract is completed before the passenger has had an opportunity of 
reading the ticket, much less the endorsement.” 

We find Lord Hatherley expressing himselfto the same effect at pp. 
478, 479:—“l agree with the observation that was made, by my aebte 
and learned friend Lord Chelmsford, that the money having been paid, 
and the ticket having been taken up, a contract was completed upon the 
ordinary terms of conveyance for himself and his luggage, unless it can 
be made out that he had entered into any special contract to the contrary. 
A ticket is, in reality, in itself nothing more than a receipt for the mone 
which has been paid.” rd O'Hagan concurs with these views, al- 
though, perhaps, his lordship does not express himself with the same 
definiteness as to them as do the other law lords. 

It seems to us, and we would hope to our readers, clear from this that 
the contract is complete when the money is paid, and that, consequently, 
unless the passenger’s attention is called to the conditions at the time of 
payment and before the completion of the contract, any subsequent 
notice is invalid; and it must follow as an indisputable corollary from 
this that it does not signify whether the condition be on the front or on 
the back of the ticket (the mere voucher of payment) unless it be read by 
the passenger, or unless his attention has been called to it before the 
contract has been completed by the payment of the money. 

We adopt with satisfaction the language of Lord O’Hagan, at p. 481 
of the report :—‘‘ When a company desires to impose special and most 
stringent terms upon its customers in exoneration of its own liability, 
there is nothing unreasonable in requiring that those terms shall be dis- 
tinctly declared and deliberately accepted ; and that the acceptance of 
them shall be unequivocally shown by the signature of the contractor. 
So the legislature have pronounced as to cases of canals and railways, 
scarcely distinguishable in substance and principle from that before us : 
and if the effect of your lordship’s affirmation of the interlocutor of the 
Lord Ordinary be to compel some precaution of this kind, it will be mani- 
festly advantageous in promoting the harmonious action of the law, and 
in protecting the ignorant and the unwary.” 
aa, sum up. In our opinion, this case has, by the ratio decidendi set- 

1. The contract is complete on payment of the money. 





2. There must be notice of the condition at or before the comple- 
tion of the contract. 

3. The railway ticket is a mere voucher of payment. 

4. It matters not whether the condition be on the face or back of the 
ticket, unless the passenger has read the condition, or unless his atten- 
tion has been called thereto before the completion of the contact.—[The 
Solicitor’s Journal. 


Correspondence. 
THE WINSLOW EXTRADITION CASE. 
ABERDEEN, Miss., April 24, 1876. 

Eprrors Centrat Law Journat :—With due deference to the opin- 
ions expressed in your able editorial of 21st inst on the Winslow extra- 
dition case, it strikes me the difficulty suggested by you as in the way of 
carrying out the extradition treaty according to the English construction 
of it, will not, upon examination, prove insuperable. 

The difficulty seems to you to arise from the complex character of our 
government, state and national. You say: “The state as a sovereignty 
is unknown to the English government, and can only act through its del- 
egated agent, the general government. Neither can the latter give the 
assurance, for its function is simply to act for the state as required, and 
when Winslow is delivered to the state authorities her (7. e, the state’s) 
jurisdiction over him becomes paramount.’ But the constitution of the 
United States, and all ¢reaties made under the authority of the Uuited 
States are the supreme law of the land, and the judges in every state are 
bound thereby, anything in the constitution or laws of any state to the 
contrary notwithstanding; and the legal construction given by the 
courts to any article of that constitution or to any treaty made thereun- 
der, becomes a part of the constitution or the treaty. Therefore, should 
the treaty of. extradition with Great Britain be so construed as to forbid 
an extradited fugitive being tried for any offence other than that for 
which he has been demanded and given up, the state courts (otherwise 
having paramount jurisdiction over the offender for any purpose), by 
the effect of the treaty, which is the supreme law of the land and binding 
upon all state judges, would be deprived of that paramount jurisdiction 
over the returned fugitive, except as to the offence prescribed in the 
treaty for which he was demanded and delivered up. Any trial of him 
by such state court for any offence not so included in the treaty, would 
be as utterly coram non judice and void, as if an attempt were made to 
put him in jeopardy of life or limb a second time for the same offence. 

Should Winslow be returned, (upon an agreement of the United States 
government to the English construction of the treaty), and should he be 
acquitted of the forgery, and afterwards arrested, or tried, convicted and 
sentenced for the embezzlement, any federal court or judge, on habeas 
corpus, would discharge him from custody or confinement, upon his 
showing that he was being tried, or had been convicted of another of- 
fence than that for which he was demanded of and surrendered by Great 
Britain. It seems to me, therefore, there would be no difficulty in the 
general government completely protecting the rights of the extradited 
party as demanded by Great Britian, under such a construction of the 
treaty. 

As to the justice of that construction,—apart from the plain words of 
the treaty,—it seems to me eminently just and proper. It would look 
too much like legal chicanery and disingenuousness for our courts to 
strain a bill of indictment, without sufficient proof, up to the grade of 
one of the treaty offences, for the mere purpose of getting the offender 
delivered up, and then try and convict him of a crime for which he never 
would have been surrendered up. 

It is too notorious that the consciences of our grand-juries are suffi- 
ciently elastic, and that of every ten bills of indictment, about nine fail 
to be established by sufficient proof; and under any other construction 
of the treaty than that insisted on by the English courts, when it was 
desired to secure a fugitive for trial on some non-extraditable offence, it 
would be easy enough to secure, on slight proof, a bill of indict- 
ment against him for some offence included in the treaty and get him 
surrendered, and then try and convict him upon the minor charge, not 
included in the treaty. If our extradition treaty with Great Britain is 
deficient, let us try and get it amended in some honorable way by states- 
manlike negotiations, but don’t let our courts attempt to defeat the ob- 
jects of the treaty by any such indirection. 

By omitting to include in the treaty certain crimes and offences, the 
two governments, on the principle “‘inclusio unius exclusio alterius,” 
say plainly they will not deliver up any person charged with any of such 
omitted offences ; and any attempt to defeat the plain intent of the treaty 
by means of the very facilities its own provisions gives us, is less the 

rovince of statesmen and jurists, than of a class aptly designated by 

Ir. Boutwell as ‘attorneys whose intellect have been sharpened but not 
enlarged by the practice of their profession.” | Very respectfully, 
E. i BRIstow. 

[Our views are these: 1. The treaty of 1842 does not, in express terms, 
sustain the British position. 2. Whether or not it sustains this posi- 
tion by necessary implication or by reasonable intendment, is a question 
for the courts, and, being such, Mr. Fish can not decide it for the courts, 
by giving the guaranty demanded by the British government. In other 
words, we think that the interpretation of a treaty, except where the 
question involved is a political question, belongs to the courts, and not 
to the executive. This not being a political question, Mr. Fish can not, 
therefore, agree in advance with the British government that the courts, 
state or federal, shall interpret the treaty in a = way, especially after 
some of them have already interpreted in a different way. 3. We also 
think that Mr. Fish is clearly right in refusing to assent to what is in 
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effect the position of the British government, that a treaty entered into 
between that government and this can be amended by the ex parte act of 
their legislature. 4. But we have no doubt that our government has 
power to enter into a treaty engagement with a foreign government to the 
effect that criminals extradited shall not be tried in this country for any 
offence, previously committed, other than the one for which extradition 
is allowed. We believe further, that our government has full power to 
carry out such an engagement. We think that if a criminal were extra- 
dited for a given offence, under an engagement that he should not be tried 
for any other previously committed offence, and a state jurisdiction should 
undertake to try him for any other previously committed offence, it would 
be competent for the proper federal tribunal to enlarge him on habeas 
corpus, and it would be the duty of the federal executive to support the 
decision of the federal tribunal with the necessary foree. In our rela- 
tions with foreign powers the federal government is necessarily supreme, 
and its action is binding upon all the state tribunals, anything in their 
own constitution and laws to the contrary, notwithstanding. 5. Weare, 
however, in favor in part of the principle embodied in the British act. 
We believe that our government can and should enter into a treaty en- 
gagement with Great Britain to the effect that no extradited criminal 
shall be tried, except for the offence for which he was extradited, or for 
some (previously committed) offence, for which, under the treaty, he might 
have been extradited, or for offences committed subsequently to the ex- 
radition.—Eb. C. L. J.] 


SMYTH ON HOMESTEADS* 


Austin, Texas, April 24th, ’76. 

Epirors Centra Law JournatL :—A book bearing the above title- 
page is before the public as a candidate for the favor of the legal pro- 
fession, and its merits and demerits are presumed to be the subjects of 
just criticism. 

The author says in his preface, that he “will be glad to improve the 
the present in a second edition if it should be called for.’ Iam of the 
opinion that a second edition of this work will never be called for by 
the profession. The author may get up an entirely new book upon an 
entirely new plan, that will meet the wants of the profession, but he can 
no more make an acceptable text-book out of the present volume, than 
he can make a silk purse out of a sow’s ear. 

The book is so fil of misapplications of the points, to say nothing 
of the principles, of decided cases, as to make it entirely unreliable, and 
indeed very dangerous for the practitioner. Nor is this its worst feature. 
The author frequently cites cases in support of a principle stated in the 
text, when the cases referred to are totally at variance therewith; and 
upon a close examination it is found that the statement of thé principle 
in the text is but a garbled extract from the language of the court, 
which, with misquotations, omissions and interpolations of words, is 
distorted into a meaning directly the opposite of that intended to be 
conveyed. 

But these general charges amount to nothing unless supported by 
specifications. To particularize a few instances of these defects—and_I 
assure the reader that they are only a few of the many that I have se- 
lected: In section 56 the author mentions several of the states, and 
among them Texas, as requiring the homestead claimant to proceed in a 
special manner, and to take certain steps—such as selection, declaration 
and recording—to obtain the benefit of the homestead exemption ; and 
that in those states, as these proceedings are distinctly pointed out and 
required by statute, they form conditions precedent, essential to the 
validity of the exemption, and in case of a failure by the husband or 
wife to do what the statute requires, the family is affected by the de- 
fuult. He does not refer to any Texas statute that makes any such 
requirement, and with ten years’ familiarity with the statutes of that 
state, [am unable to find it. But he does refer to the cases of Tadlock 
v. Eccles, 20 Tex. 782, and Brewer v. Wall, 23 Id. 589, as supporting this 
assertion. An examination of those cases reveals the fact that there is 
not even the slightest dicta to that effect. The first decides that there 
is nothing in the nature of the right of homestead to exempt it from the 
rule of res judicata. It was a suit by the husband, joined with his wife 
and children, to recover land alleged to be the homestead from the pur- 
chaser at a sale made under a judgment foreclosing a mortgage on the 
same land. In the foreclosure suit, the husband alone was defendant, 
and he pleaded the homestead exemption; but notwithstanding which, 
the judgment went against him. The court simply held that the ques- 
tion of homestead was res judicata. Incidentally, however, the court 
also decide that the children cannot control the parents in the disposition 
of the homestead, or assert a right therein adversely to the act of their 

arents. Nor does Brewer v. Wall sustain the assertion of the author. 

t simply decides that the husband’s sole bond to convey the homestead 
is not void, and that damages may be recovered for its breach while the 
property continues to be the homestead; or that after the death of the 
wife, or the abandonment of the premises, specific performance of the 
bond may be decreed. 

This misuse of Tadlock v. Eccles is all the more inexplicable when it 
is seen that in section 414 the author makes a proper 4 one of the 
point decided in the case, and correctly quotes the language of the 
court. 

Section 66, the author heads with the catch words: “‘ The statute is 
treated as a remedial measure, and is construed liberally in Illinois.” In 
support of this assertion he cites Deere v. Chapman, 25 Ill. 612, and 
Kitchell v. Burguoise, 21 Id. 40. An examination of these cases show 
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that they only go to the extent that, “‘the statute must have a construc- 
tion so liberal as to advance the object contemplated by the legislature, 
and no more.” This is the language of the court, and is certainly the 
general rule for the construction of all statutes. 

In section 69, without the use of quotation marks, the author says: 
“The right of homestead is the creation of statute, unknown to the 
common law. But it seems to partake of an interest or right in the 
home, indeterminate in its duration, which may continue for the joint 
lives of the possessor and his wife, and in some cases until the majority 
of their children. That, it is defeasible, does not change the guality of 
that right while it continues.” This he asserts as a principle deducible 
from the authorities, and in support thereof cites Silloway v. Brown, 12 
Allen, 30, and Kerley v. Kerley, 13 Id. 286. Upon an examination of 
these cases, it is found that they maintain directly the opposite doctrine ; 
and that the principle announced in the text is a garbled statement of the 
language of the court in Kerley v. Kerley. In that case, Judge Hoar 
says: ‘*The right of homestead is a new species of estate, created by 
statute and not known to the common law. But it seems to have all 
the incidents of a freehold estate, and to come within the definition given 
by elementary writers, Se So Black. Com. 103 and 104]. It is an estate 
indeterminate in its duration, and which may continue for the joint 
lives of the possessor and his wife. That it is defeasible does not change 
the quantity of estate while it continues.’” 

This distortion of language is unpardonable, and is suggestive of the 
first efforts of a newly fledged lawyer, who, in his zeal for his case, tries 
to cram down the court his own language for that of some respectable 
authority. 

Mr. Smyth is equally unfortunate in his use of the cases of Lee v. 
Kingsbury, 13 Tex. 71, and Stewart v. Mackey, 16 Id. 58. In section 
240 of his book he cites these cases as supporting the doctrine that any 
alienation of the homestead by the sole deed of the husband, is abso- 
lutely null and void. This is correct, if we remember that the homestead 
is a particular estate carved out of the fee held by the husband. But 
this is not his meaning, for he evidently considers that the right of 
homestead absorbs the whole estate of the land occupied as a homestead. 
In this latter view, these cases do not sustain the doctrine as announced 
in the text. But if they are authority on this question at all, they main- 
tain directly the contrary. 

These are but a few of the many instances of the same character that 
‘an be found in this book to justify the opinion pronounced in this arti- 
cle. As to the merits of the book, we most heartily subscribe to the 
opinion concerning it pronounced in the American Law Review for Jan- 
uary, 1876, that ** the indexes are exhaustive and thorough, and there is 

C.LE 


. po 


much to be admired in the paper and binding. 
THE REORGANIZATION OF THE FEDERAL COURTS. 


Eprrors CentraL Law Journal :—Permit me to say that the sug- 
gestions in regard to the bill concerning the federal judiciary which you 
thought worthy of republication, were made in no spirit of ‘* unfriendly 
criticism.’’ One having cases upon the docket of the supreme court, 
below the numbers 500, 600 and 900, in the favorable result of which he 
has persuaded himself into some confidence, and who finds at the end of 
the term that the court has reduced the docket only about 250 cases, and 
that, in spite of the indefatigable work of the court, it leaves 100 more 
cases upon the dockets this year than last, is not likely to be unfriendly to 
any measure tending to expedite the business before that tribunal. 

‘he article you republished, and which your correspondent “ A. L.” 
(ante, p. 262), so warmly reviews, was written at the instance of one of 
the circuit judges, who submitted the bill as it had passed the house in 
Congress, for suggestions from the bar. It suggests some serious doubts, 
as least as to the expediency of certain provisions of the bill, which 
doubts you will pardon me for saying have not been removed by your 
correspondent. If indeed ‘it can not be claimed that the bill is free 
from defects,” is it not wiser, we submit, to correct these defects before 
it becomes law, than ‘to leave them for correction by future legisla- 
tion?” 

For reasons not necessary now to be mentioned, the bar of this sec- 
tion of the country are much inclined to take their cases into the United 
States courts, and the dispatch of business in those courts is perhaps a 
matter of greater concern to us than to our brethern of those communi- 
ties which have been less affected by the recent political convulsions. 
But however we may desire to hasten the business before the supreme 
court, surely we should consider well the measures by which we propose 
to do so. 

I still venture to think the present an opportune occasion to remove 
the anomalies in the organization of the district courts, and that it would 
be better to confer the desired increase of power upon them, eo nomine, 
than to endeavor to do so by implication, in the mere change of name. 
While I prefer the English scheme of a division of the highest court, I 
am by no means wedded to that plan, and, as I have said in the article 
under review, intermediate courts are certainly sanctioned by the decis- 
ion of the supreme court, and I am decidedly in favor of their establish- 
ment, if they alone are practicable. 

There is little difference between us, as I understand, in regard to the 
money valuation of the right to appeal. But “A. 1.” has scarcely an- 
swered my objections to the establishment of the nine independent ap- 
pellate courts, nor has he met, except by assertion, the reasons I men- 
tioned for preferring a court of four. That question, however, is an old 
one, and it would be useless to waste the space in your journal by its fu- 
ture discussion. Enough to say that the common law was built up by 
courts so organized ; but then I must recollect that it is the thing now-a- 
days to sneer at the common law. 
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Let me correct an error into which your correspondent has fallen, at 
least with 
perience shows that more than two to one of cases taken to an appellate 
court are reversed.” Now if he will take down, say the last five volumes 
of Wallace, he will find exactly the reverse to be true—that two to one 
of the cases taken to the supreme court are affirmed. 


Since I have been drawn into this discussion, let me say, Messrs. Ed- | 
itors, that I heartily join your correspondent in saying that ‘there must | 


be some help, some steps affording relief to the supreme court, and pro- 
viding at the same time appellate relief for citizens ;’. that with him I am 
in favor of an increased judiciary and, I will add, of increased pay to the 
judges. The case peg a of Judge Dillon is a disgrace to the country ; 
and not less so that of Judge Woods, whose circuit extends from Savan- 


nah, Georgia, to Austin, Texas; and scarcely less that of Judge Em- 


rd to the courts we are considering. He says; “ All ex- | 


| blundering, and, what is more shameful, Congress has taken no steps to 
correct the error; and to this day no one knows which is the Bankrupt 
Law, the Statutes at Large or the Revised Statutes. And so the law stands, 
/a sort of snake with two heads. And now the house, manifestly dis- 
gusted with its work and its results, apparently moved by much the same 
| spirit which prompts a little boy when he discovers that he has made 
some mistake in the construction of a toy, to take up the hatchet and 
smash the thing to pieces,—suddenly takes up its hatchet and endeavors 
to kill its snake. It sueceeds in hitting one head, but in the attempt to 
| hit the other head the hatchet glances, and the blow proves ineffective. 
And so the snake is sent over to the senate, one head stunned, but the 
other hissing and wriggling; and the senate will probably lay it under 
the table, where it has laid many a buncombe measure of the house, 
concocted to catch votes just before an election.—Ep. C. L. J.] 


mons, from Detroit to Nashville; while in our own circuit, it is simply | 


an sy seme for Judge Bond to attend the seventeen circuit courts 
from Parkersburg, West Virginia, to this city. The American folly of 
under-paying and overworking the judges is far more injurious than we 
can bring our people to realize. 

Your correspondent says that “the proposed change doubtless has 
their (the supreme pr approbation, which might make all the differ- 
ence between success and defeat of a measure for reform.” If this is so, 
and I suppose he speaks with warrant, then let it be tried—that is, if 
Congress will allow it. 
without due consideration, as it also did that to repeal the bankrupt act, 
and the senate, it seems, with as little consideration, will smother them 
both. Epwarp McCrapy, Junr. 

CuarLEsTON, 8. C. 


[We understand that Mr. Knott’s bill was agreed upon—probably as 
a sort of compromise measure—after a consultation between the mem- 
bers of the house judiciary committee and the justices of the supreme 
court. It was agreed upon as a substitute for Mr. McCrary’s bill, the 
full text of which was printed in our issue of February, 4th, at p. 68. Mr. 
McCrary had evidently given much attention to the subject, as is his 
custom with reference to important matters coming before committees 
of which he is a member. We are not in a position to say that the house 


judiciary committee itself did not possess itself of the requisite informa- | 


tion before passing the bill. Nor do we know that this particular bill 
was passed with undue haste. We do know, however, that other bills of 
ve importance, affecting the admiristration of justice and the business 
interests of the country, have been passed by the house with indecent 
haste. Such undoubtedly is the late house bill repealing the bankrupt 
act, which was drawn so negligently that it did not designate correctly 
the act to be repealed. Such also was the act of 1875, increasing the ju- 
risdiction of the federal courts, which had became a law before*the jus- 
tices of the supreme court knew anything about it. Such, too, was a 
bill which, we understand, went through both houses of the same Con- 
ress, giving a writ of error from the Supreme Court of the United States 
in criminal cases. The justices of the supreme court, we have been in- 


formed, accidentally got wind of this bill while it was in the President’s | 


hands, and pursuaded him to veto it. Apropos of this sin of hasty leg- 


islation so frequently committed by the house, the following observa- | 


tions, which we find in the Washington correspondence of the New York 
Tribune, wnder date of April, 30, will not be without interest to our 
readers: ‘“‘The house of representatives has recently set one or two dan- 
gerous precedents by the passage of bills and resolutions without suffi- 
cient consideration. By rule No. 116, it is provided, that ‘every bill 
shall receive three separate readings in the house previous to its passage ; 
and bills shall be dispatched in order as they were introduced, unless the 
house shall direct otherwise ; but no bill shall be read twice on the same 
day, without special order of the house.’ A bill providing for the levy- 
ing of a tax upon property in the District of Columbia, was reported to 
the house last Monday by the committee on the district. A minority re- 
port was submitted at the same time. Neither of these bills was ever 
read in the hearing of the house, but the minority bill was first substitu- 
ted for that reported by the majority, and then it was passed. It is not 
se that any corrupt ‘job’ was concealed in this district tax bill, 
ut if there had been, it is doubtful if any member of the house not di- 
rectly interested would have known anything about it. The district tax 
bill passed last year, contained a provision for the advertisement of prop- 
erty to be sold for delinquent taxes. Under this clause the kitchen or- 
gan of the administration in this city, by the aid of Gen. Babcock, ob- 
tained a contract on which it received more than $50,000, making 100 
per cent. profit, while it still has a claim pending for nearly $50,000 for 
the same work. About a week ago a joint resolution, said to provide for 
the removal of legal and political disabilities from a gentleman in North 
Carclina, was passed without being read at all, and at the same time a 
house resolution from the committee on accounts was declared agreed 
to, not only without having been read, but without any statement having 
been made to the house as to the character of its provisions. Both of 
these instances occurred just before the adjournment of the house, and 
when the greatest disorder prevailed. It is not known that any bad leg- 
islation has yet resulted from this loose and careless method of doin 
business, but the managers of the house can hardly afford to run the risk 
which attends allowing this practice to become common.” 
- The above correspondent is mistaken in supposing that “‘no bad leg- 
islation is known to have resulted from this loose and careless method of 
doing business.’”” We have frequently potnted out in these columns the 
bull which the house committed just y bse adjourning in the spring of 
1874, in passing hastily the senate’s amendatory bankrupt bill, thereby 
amending, section by section, and line by line, an act which they had 
already repealed by the Revised Statutes, This was a shameful piece of 


But as it now stands, the house passed the bill | 


Notes and Queries. 


A QUESTION OF PLEADING UNDER MISSOURI CODE. 
Eprva, Mo., April 27th, 1876. 
Eprrors CentraL Law JournaL:—I wish to know if the follow- 
ing are correct propositions of law under statute of Missouri. 
** Where a suit is founded on a contract, you cannot plead in bar or 
| defence a cause of action arising out of a tort not connected with the 
transaction.” 
“Where a suit is founded on a contract, you can plead in bar and de- 
fence a cause of action or counterclaim arising out of a tort, if it arise 
| out of the same transaction.” 
| In determining the correctness of the proposition, I wish to call your 
attention to Wagner Statutes, page 1016, sec. 13; Hay v. Short, 49 
Mo. 139; Leorner v. Gibbs, 50 Mo. 556; Gordon v. Bremer; 49 Mo. 570; 
Empire Transp. Co. v. Boggiano, 52 Mo. 294. 
| I wish to ask if this last case is an authority in point on the proposi- 
tion submitted. Please examine the difference of the Ist and 2d subdi- 
McAdam v. Ross et al. 53 Mo. 199. 
W. W. Cover. 


visions of section 13, cited above. 
| Respectfully, 
| BANKRUPTCY—MUST THE 30 PER CENT. PRESCRIBED IN 2 9 BE PAID IN 
CASH? 
Oxotona, Miss., April 29, 1876. 
| Eprrors CentraL Law JournaL:—Have there been any decisions 
'on the following portion of Sec. 9, Bankrupt Act, approved June 22, 
| 1874: ‘* And in eases of voluntary bankruptcy, no discharge shall be 
| granted to a debtor whose assets shall not be equal to 30 per eentum of 
the claims proved aguinst his estate,” etc. Is there a decision defining 
the meaning of assets—whether it is the nominal amount of worthless 
paper in notes and accounts usually rendered in the bankrupt schedules 
—which is the 30 per cent., or must the assets realize and pay in cash 
30 per cent. of the claims? If there are any decisions on this point, 
please inform me where they are and where | can get them. 

I am of opinion that the 20 per centum must be paid in cash or money, 
' and not in the nominal worthless accounts put down on the sci edules. 
The great majority of the schedules are filled with claims on bankrupts, 
and the assets rendered in their schedules do not even pay the costs of 
court. Yours, vy. C. 


MERGER OF MORTGAGE IN FEE—ANSWER TO C. & F. 
NEBRASKA City, NEB., May 1, 1876. 
Epirors CentraL Law JourNnav :—In your issue of the 28th ult., p. 
280, I find an enquiry from C. & F. It seems that A executes a mort- 
gage to B. C subsequently recovers judgment against A ; then A con- 
veys his equity of redemption to B. ‘* Would ‘C’ be obliged to assume 
the debt of A, before selling the real estate on execution upon his judg- 
ment?” It is the general rule that when one holding the fee afterwards 
pur: hases a less estate in the same premises, or, hulding an estate less 
| than the fee, purchases the greater outstanding estate, the less estate is 
merged in the greater. This, however, will not always happen. When 
the same person becomes the owner of a mortgage and the equity of 
redemption, the mortgage will not merge in the legal title, if it is for 
the interest of the owner to preserve it distinct, in order to protect him- 
self against intervening titles. Wanderkemp v. Shelton, 11 Paige 28; 
| Grover v. Thatcher, 4 Gray, 526; Duncan v. Drury, 9 Pa. St. 332; 
| Evans v. Kimball, 1 Allen, 240. And when the tga my of justice re- 
uire, the equitable title will not become merged in the legal ; though 
| they unite in the same person, a court of equity will consider the mort- 
} gage as subsisting. Hinchman v. Evans, 1 N. J. Eq. 100; Starr v. Ellis, 
'6 John. Ch. 393; Edgertan v. Young, 43 Ill. 464; Lyon vy. McIlvaine, 
| 24 Iowa, 9. See also Davis v. Pierce, 10 Minn. 376, where it is held not 
| to merge contrary to the instruction of the owner, and the equity of the 
| case. Slocum v. Catlin, 22 Vt. 137. 
| In the case under discussion, I should conclude it was for B’s interest 
| that the wr should not be merged in his legal title. If C at- 
| tempts to sell the land under his intervening judgment lien, equity 
would compel the purchaser to pay the prior mortgage to B. In other 
words, the purchaser under the judgment might be in a position, after 
tender of the amount of the mor e debt to B, to compel B to accept 
the same and convey the premises. oubtless, too, B could at any time 
| bring an action to foreclose his mortgage, and, by muking C a party, 








bar his lien. 
This probably answers the — whether C would have to assume 
the mortgage debt before selling the real estate. In equity he would 
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hold the premises subject to the mortgage, in case he purchased, and in 

that sense might be said to “assume” it. He would, however, incur no 

personal liability. Yours Respectfully, E. F. WARREN. 

ORDERING MONEY BY TELEGRAPH —LIABILITY FOR SENDING FORGED 
MESSAGE. 

Epirors CentraL Law JournaL:—A, rathera verdant youth travel- 
ing out of New York, makes the acquaintance of astranger; the stranger 
finds out A’s name and where he is destined, his business, the name of 
his friends, etc.; presently the friends part company, stranger stopping 
in a large city, and C pursues his journey. Stranger telegraphs b (one 
of A’s friends) whose name and residence were furnished stranger by A 
in their confidential talk, to the effect that he had lost his money and 
ticket, and wanted $150; in this telegram stranger used A’s name. B 
immediately responded with the money, which was paid by the telegraph 
company to the person sending the message. 


tination he deniedall knowledge of having sent any such message to B; | 


the latter then sued the telegraph company for the money furnished 
them to pay A’s request. This, it seems to us, is a new question, and it 
is likely that some fresh law will be manufactured out of it. The tele- 
graph company announced their determination to take the case to the 
court of last resort, if decided against them below. In the meantiine, 
can you or any of your readers give us an opinion about the law of the 
case, or where we can find any analagous cases? It will be seen that 
the telegraph company could not refuse to send the message; nor could 
they refuse to pay over money sent in response. It was immaterial to 
the company what name was used by the sender of the message; the 
drawee honored the request at once without enquiry, and if there was 
any negligence it was on the part of B, who is plaintiff, and A, who 
furnished the sharper with the information concerning his affairs. The 
illustrious sobriquet of ‘‘Sylph”’ might have been used, or the name of 
John Smith might be used in such a cuse, and it would be troublesome 
to find out the particular John Smith in the mind of the said B when he 
80 — . “om Yours, ete., M.L. & N. 
pril 29th, 1876. 
HOMESTEAD—COLLECTOR’S BOND. 
CARLINVILLE, ILL., May 2d, 1876. 


Epirors CENTRAL Law JouRNAL :—Our revenue law reads as follows : 
‘“‘Said bond, when approved and recorded, shall be a lien against the 
real estate of such vollector until he shall have complied with the condi- 
tions thereof.’’ Session Laws 1853, p. 100, sec. 5. Gross, 1868, p. 625, 
sec. 284. R. S. 1874, p. 882, sec. 146. This is our law in respect to bonds 
of collectors, county and town. Now, is a bond, given under the above 
statute, a lien on real estate purchased after the date of its execution and 
before a judgment on same, for condition broken? And can the maker 
of such bond create a homestead in lands bought after the execution of 
the bond and before judgment for condition broken, against such judg- 
ment. Yery respectfully, Zi T. H.C. 

[We could not answer this question without having before us the text 
of the Illinois homestead law, and perhaps not then. If, in Illinois, a 
homestead purchased after the docketing of a judgment in favor of a 
private person would be subject to the lien of the judgment, then, a for- 
tiori, in the case put, the homestead would be subject to the lien of the 
bond, which is established for the security of the public.—Ep. C. L. J.] 


Notes of Recent English Decisions. 


Expenses of Paving One Side of a New Street—Liability of 
Abutters on Opposite Side.—The vestry of the Hamlet M. caused 
a certain new street to be paved throughout its whole length, for a uni- 
form breadth of twelve feet, measured from the eastern boundary there- 
of, and caused the expense of the improvement to be charged to the 
abutters on the east side of the street. Held, that it was not competent 
for the vestry to charge the whole of the expense of paving the street 
to the owners on one side only. The statute (25 and 26 Vict. c. 102, s. 
77) provided that where the vestry ‘“‘have paved, or be about to pave, 
any new street, the owners of the land bounding or abutting on such 
street, shall be liable to contribute to the expenses; or estimated expen- 
ses, of paving the same.”’ It was held further that the vestry might 
properly pave one side or any part of a street, but that the expense 
thereof must be charged against the owners on both sides.—The Vestry 
of the Hamlet of Mile End Old Town v. The Guardians of the Poor of 
the Whitechapel Union, High Court, Q. B. Div. Feb. 8, 1876, 24 Weekly 
Reporter, 364. 


Sales—Change of Possession — Execution Creditor.—The 
plaintiff claimed certain furniture under an unregistered bill of sale. He 
sent a man to take possession of the furniture. Tle could not get into 
the room where the goods were, but remained at the door, intending to 
take the property as soon as he could gain admission to the room; mean- 
while the sheriff levied on the furniture under an execution. Held, that 
the plaintiff had taken actual and not merely formal possession of the 
furniture, and that the execution creditor was not entitled to the goods. 
—Furber v. Finlayson, High Court, C. P. Div. Feb. 8, 1876, 24 W. R. 370. 


Bank Check—Alteration of Date—Materiality of Altera- 
tion.—The payee of a check dated the 2nd of March, 1875, drawn by 
defendant, entrusted it to his clerk to pay into his account at his bank- 
er’s. The clerk absconded with the check, and after changing the date 
to the 26th of March, 1875, passed it to the plaintiff, who took it in ig- 
norance of the alteration, without negligence, and for value. Held, that 
the alteration was material and that it invalidated the check.— Vance v. 
Lowther, High Court, Ex. Div. Jan. 17, 1876, 24 W. R. 372. 





| 
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When A reached his des- | 





Statute of Limitations — Unconditional Promise to Pay.— 
The defendant pleaded the Statute of Limitations. At the trial the fol- 


| lowing letters from defendant’s testator to Fe geron were given in evi- 


dence: ‘I shall feel obliged to you to send in your account, made up 
to Christmas last. I shall have much work to be done this spring, but 
cannot give you further orders until this is done.” ‘I again beg of you 
to send in your account, as I particularly require it in the course of this 
week.”’ Held, that the letters contained a sufficient promise to pay to 
take the case out of the statute, approving the rule laid down by Lord 
Tenterden in Tanner v. Smart, 6 B. & C. 609, that “ upon a general ac- 
knowledgment, where nothing is said to prevent it, a general promise to 
pay may and ought to be implied.” —Quincey v. Sharpe, executor, High 
Court, Ex. Div. Feb. 4, 1876, 24 W. R. 373. 


Marine Insurance—Termination of Risk.—A ship was insured 
“at and from P. to N., and for fifteen days whilst there after arrival.” 
She arrived safely at N., and there discharged her cargo. Being char- 
tered to take a cargo of coal from N. to G., she received on board two 
keels of coal as a stiffening, and was moved to a loading place within the 
port of N. to complete her loading, and while awaiting her turn to load, 
and within fifteen days after her arrival at N., she was injured by a storm. 
Held, reversing the decision of the Exchequer Division, that the loss was 
directly within the terms of the policy, and thet the underwriters were 
therefore liable.—Gambles v. Ins. Co., Court of Appeal, from Ex. Div., 
Feb. 1, 1876, 24 Weekly Reporter, 384. 

Gift of Security—Property in Documents as distinguished 
from that in Money secured thereby.—The intestate, having in- 
sured his life in consequence of the remonstrances of his mother as to 
what would become of her in the event of lis death, told her she might 
take the policy and keep it. She took the policy and kept it until his 


death. The intestate paid two premiums, and gave his mother the re- 
ceipts. Inasuit by his administratrix against the mother, to recover the 


policy and the receipts, He/d, affirming the decision of the Ex. Div., that 

laintiff could not maintain trover or detinue for the policy and receipts. 
n the course of his opinion Lord Cairns, C., said: ‘‘ This was a gift, no 
doubt, and there was no consideration for it, but still it was a gift of the 
policy to the mother for whatever advantage she might derive from it, 
and, as was said by Lord Justice Mellish, in the course of the argument, 
the deceased could not have insisted in his lifetime on her giving up the 
policy, nor can his administratrix after his death. It is one of those 
cases in which the plaintiff may not be able to recover the evidence of 
the debt due from the insurance company, yet the person who holds that 
evidence may not herself be able to recover the debt. But that we have 
nothing to do with. Rummens v. Hare, Court of App., from Ex. Div., 
Feb. 3, 1876, 24 Weekly Reporter, 385. 


Carrier—Negligence—Valuable Goods sent without Notice 
of Value—Goods carried beyond their Destination.—The plain- 
tiff was a passenger from Y. to D. by defendant’s railway. At Y. he 
handed two pictures to the guard, so packed that it could be seen what 
they were. The guard labelled them and put them intothevan. At D. 
the plaintiff asked for his pictures, and was told it had been taken out; 
but they were left in the van and carried to another station. After leav- 
ing D. they were seriously damaged. No declaration had been made by 
the plaintiff of their nature and value, nor any extra charge paid by him 
on their account. Held, affirming the decision of the Q. B. Div., that 
the company still held the pictures as carriers after they left D., and that 
they were liable for the damage done them.—Norritt v. North Eastern 
Rw. Co., Court of App., from Q. B. Div., Feb. 15, 1876, 24 W. R. 386. 


Wills—Gift to Next of Kin—Time of ascertaining Next of 
Kin.—The testator devised and bequeathed his real and personal estate 
to trustees, upon certain trusts, in favor of his wife and daughters, and 
after their death, upon trust to sell and convert into money the real 
and personal estate, the proceeds “‘upon trust to pay, distribute and di- 
vide the same between and among the person or persons who, under the 
statutes for the distribution of intestate’s estates, would then be entitled 
thereto.” Held, that the rule that in a gift to the next of kin, the next 
of kin are to be ascertained at the time of the testator’s death, was not 
affected by the fact that the gift comprised the proceeds of a sale of real 
as well as of personal estate. In the course of his opinion, Jessel, M. 
R., said: “It has been settled by authority, that a gift to a person who 
may be even the testator’s sole next of kin, and after his decease to the 
testator’s next of kin, or to the persons who shall be then his next of 
kin, is a gift to the person or persons who, at the death of the testator, 
fill the character of next of kin. Of course you may have a contrary 
intention expressed in the will, but this expression must be clear and un- 
ambiguous, that is to say, accepting the rule in its integrity, you may be 
able to find a clear expression of an intention that the gift is to be to the 
testator’s next of kin at a period other than his death I donot find any 
such clear expression here. If the gift were of paenel estate only the 
case would clearly be governed by Bullock v. I ownes, 9 H. L. Cas. 1, 
and the only point suggested as distinguishing the two cases is that the 
gift here includes the proceeds of the sale of realty. I am unable to 
ollow the distinction. The persons to take the proceeds of both real 
and personal estate are the same, and the case of Bullock v. Downes 
must decide this case.”—Cusack v. Rood, High Court, Chan. Div., Feb. 
25, 1876, 24 W. R. 391. 

Railroad Companies—Passengers’ Baggage—Delivery to a 
Poerter as Agent for the ty alle a porter receives bag- 

e uta station for the purpose of labeling and putting it on a train, 
e receives it as agent of the company, and it is liable for its safety 
although the passenger has not taken a ticket; and that in such a case 
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the company would not be protected by a notice to the effect that it 
would not be answerable for baggage ieft in the custody of porters, but 
would be liable as common carriers for injury thereto. Lowell v. Lon- 
don etc., Rw. Co., Hligh Court, Q. B. Div. Feb. 6, 1876, 24 W. R. 394. 


Privileged Communications—Documents Written for the 
Purposes of Litigation.—Communications passing between one party 
to an action, or his solicitors and third parties previously to the action, 
and for the purpose of obtaining information on which to ground the 
expected litigation are privileged from inspection by the other party. 
Fenner v. Southeastern Rw. Co., L. R. 7 Q. B., explained and distin- 
guished. LixpLey, J.—‘‘These documents are admitted to relate to 
matters in dispute, and therefore it must be shown why the plaintiffs 
object to produce them. Their first affidavit only went to this, that the 
letters were confidential, but their other affidavit shows that they were 
letters written for the purpose of getting up evidence for litigation; it 
was as if the plaintiffs’ solicitor had employed his own clerk for the pur- 

ose. There is no principle that I know of at law or in equity to allow 
Inspection in such a case. The cases cited, Cossey v. The London, 
Brighton and South Coast Railway Company, L. R. 5 C. P. 146; Skin- 
ner v. The Great Northern Railway Company, L. R. 9 Exch. 298; and 
Simpson v. Brown, 33 Beay. 482; are allin favor of my view. The 
case of Fenner v. The Southeastern Railway Company, L. R. 7 Q. B. 
767, has been already sufficiently distinguished, and it does not show 
that documents obtained for the purpose of litigation are open to in- 
spection. The case of Goodall v. Little, in 1 Sim. N. 8. 155, is not the 
same case as the present, as there is nothing there to show that the doc- 
uments were written for the purpose of litigation. There should there- 
fore be no order.””—MceCorquodale v. Bell, High Court, C. P. Div. Jan. 
29, 1876, 24 W. R. 398, 


Arbitrator—Injunction to Restrain from Proceeding—Juris- 
diction.—Malmebury R. R. Co. v. Budd, High Court of Justice, Chan- 
cery Division 45 Law Journal Rep. 270. Semble, the court has juris- 
diction to restrain by injunction an arbitrator from proceeding with a 
reference, on the ground of corruption. Jessel, M. RT think the 
court must have jurisdiction to grant an injunction in such a case as 
this. The court has jurisdiction to set aside an arbitration on the ground 
of corruption ena a proved; and if corruption is proved before- 
hand, so that the arbitrator is unfit to sit, it seems to me that, by anal 

'y to the writ of prohibition which goes to inferior courts to prevent 
a court that is incompetent from trying a case, there must be a similar 
jurisdiction to meh ee the throwing away of expense and trouble, to 
say nothing of the delay involved in proceeding with the reference be- 
fore an arbitrator, who has no power of disposing of it. In granting an 
injunction in such a case as this the court would not be assuming juris- 
diction, it would be simply carrying out the well-known jurisdiction ex- 
ercised formerly by courts of equity and now transferred to the High 
Court, to restrain that from being done, which, if done, would be no 
good to anyone, and would cause mischief in the shape of delay.” 


Legal News and Notes. 
—CureF Justice Gitprn of Delaware died April 29, age 73. 


—Tue Albany Law Journal says that in a recent case tried in the 
New York Superior Court, an issue was made as to the value of certain 
legal services. The witnesses on one side, headed by Charles O’Conor, 
thought that the services were worth $10,000. Witnesses on the other 
side, Judge Fullerton among them, thought the work worth about $500. 
The verdict was for $3,000, 


—Tue English House of Lords in Morrice v. Aylme, 34 L. T. Rep. 
N. 8. 218, has held that, under a clause in a will bequeathing shares 
in a railway, stock in a railway belonging to the testator also passed. 
The contrary had been previously held in Oakes v. Oakes, 9 Hare, 666, 
but there is no doubt that this case has been properly overruled. Shares 
when paid up become stock, and in substance continue the same thing, 
and, unless a contrary intention be shown, may well pass in a bequest by 
the same word. 

—NotwirHsTanvine the traditional reverence for the judges and the 
courts of justice which exists in England, as well as in this country, the 
English law journals sometimes “talk right out in meeting.” The 
Solicitor’s Journal hopes the time will arise ‘“‘ when learned judges will 
deal with the rules enacted by the aga in the schedule to the Ju- 
dicature Act of last year, somewhat less in the spirit in which irascible 
people deal with intrusive blue-bottle flies.” 

—WE learn from the Albany Law Journal that a new and valuable 
work on the law of corporations, comprising the subjects of manufactur- 
ing, industrial and business corporations, together with the law for or- 
ganizing companies for the use of clubs and societies, has just been com- 
pleted by John F. Baker, Esq., of the New York Bar, containing copious 
notes and citations of cases, and is a by Diossy & Co., law pub- 
lishers, of New York, and issued this week from the press. Mr. Baker 
will be remembered as a frequent contributor to this journal. 

—TueE “GRANGER Cases,” involving the constitutionality of the 
Northwestern railroad laws, are expected to be decided during the pres- 
ent term of the United States wee one Court, and if so the decisions 
must be announced soon, as after the middle ef May the court adjourns 
till the fall. The Illinois, the Wisconsin and the Iowa laws are involved 
in different eases which the court has now under advisement. Many of 
the leading lawyers of the country have been engaged on different sides, 
and the decisions will be an event of importance in the history of Amer- 





—A DISPATCH from Omaha dated May 4, states that Judge Dillon, in the 
United States Circuit Court, in the case of Moore, assignee in bankruptcy, 
against The Mutual Life Insurance Company on the previous day ren- 
dered a decision adverse to the insurance company. The court holds 
that its loans on real estate in that state, amounting to some $500,000, 
are usurious, and the penalty provided by the statute must be inflicted 
on the company. This decision involves the loan of $2,000,000 or 
$3,000,000 in this state. The legal rate of interest in Nebraska is 10 per 
cent, or any rate on express contract not greater than 12. Usury pro- 
hibits the recovery of any interest on the principal. 


—DantEL Wesster in his younger days wrote considerable poetry 
of a facetious kind. The following is his versification of a writ of capias: 
* All good sheriffs in the land, 
We command, 
That forthwith you arrest John Dyer, 
Usquire, 
If in your precinct you can find him, 
And bind him,”’ ete., ete. 


—Mr. Cuarves O’Conor has demanded of the Bar Association of 
New York an investigation of the charges made against him of taking 
extortionate fees of Mrs. Forrest, wife of the tragedian, in the celebrated 
divorce case,in which he represented that lady. The committee appointed 
by the Bar Association to arrange the tribunal have succeeded in getting 
the following gentlemen to serve upon it: John A. Dix, Wilson G. 
Hunt, William’Adams, D. D., Howard Potter and John K. Porter. The 
Alabany Law Journal says: ‘There is an admirable combination of 
characteristics in this tribunal. The committee of selection say that 
they have been solicitious ‘to provide a court whose intelligence and im- 

artiality shall be above suspicion, and whose judgment, whatever it may 

e, can be accepted as final.’ The members of the tribunal have ac- 
cepted the duties imposed upon them, and a preliminary meeting has 
been held. Judge Peabody, one of the committee of selection, has stated 
that the tribunal would proceed to act as speedily as possible, and that 
its proceedings would be announced through the newspapers.” 


—TueE Supreme Court of Massachusetts has rendered a decision in the 
‘Bay Psalm-Book ” case, dismissing the bill in equity brought by the 
deacons of the Old South Church in Boston, to recover a particular book 
at present in the possession of the executrix of the late Mayor Shurtleff. 
The book in question was printed at Cambridge, in New England, in 
1640, and is described by Thomas as being “ the first book printed in this 
country.” It once belonged to Rev. Richard Mather (one of the tran- 
slators), and afterwards to Rev. Increase Mather, and was contained in 
the collection bequeathed in 1758 by Rev. Thomas Prince ‘‘to the Old 
South Church forever.’”’ The book remained in the Old South library 
for more than a century; but in the year 1860 there occurred a “‘ mutual 
interchange of gifts’’ between the deacons (the custodians of the libra- 
ry) and Dr. N. B. Shurtleff, a noted antiquarian, afterwards Mayor of 

oston: Dr. Shurtleff, for his part, receiving the Bay Psalm-Book, and 
the deacons, on behalf of the church library, accepting Winthrop’s 
“Journal” and Belknap’s ‘‘ American Biography.” While Dr. Shurt- 
leff lived he enjoyed peaceable possession of his ** nugget,” exhibiting it 
as “his own”’ to the old book lovers, and making a fac-simile re-print, 
which was disposed of by subscription. But after his death, which took 
place in 1874, the deacons of the Old South, reminded by bibliomanists 
that they had exceeded their discretion in removing so valuable a book 
from the trust, commenced legal proceedings for its restoration. The 
court (Judge Morton), after a full hearing of testimony as to the facts, 
and arguments upon the law, has now decided that the statute of limita- 
tions is a sufficient bar to the claim made by the plaintiffs.—[The Nation. 


—Tue following account of the manner in which justice is administered 
in Utah we find in the editorial columns of the St. Louis Republican: 
The Utah papers are all severely criticising the lame machinery of the 
federal courts in the territory, and now and then introduce illustrations 
of the inhuman cruelty to which prisoners arrested for very slight of- 
fences are subjected. Two late examples show the character of the legal 
lameness and inhumanity. Richard Lewis was arrested on a charge of 
tattle stealing and thrown into jail six months ago. He was granted no 
hearing or preliminary examination whatever, but had to wait for the 
court to reach the case in due course. The other day it came up. It 
was conclusively proved that Lewis had simply taken his own cattle 
from a public corral, and he was acquitted of crime. It was just a ma- 
licious prosecution, which was rendered possible by the Utah system of 
justice, and fully answered the purpose of the prosecutor. He had made 

wis suffer six months’ prison life, and was doubtless well satisfied 
with the result. William Williams was next called. He had beén ar- 
rested and confined in jail two years ago for stealing two dollars. He is 
a boy twenty years of age, and was sound in body if not in morals when 
he was first imprisoned. He came hobbling into court a cripple for life, 
and emaciated by disease. He was a New Yorker, and had no money 
nor friends in the territory. He was heavily ironed when first cast into 
his dungeon, and was now suffering from a running sore on-the ankle 
eaused by the irons. The doctor said the bone of the leg had become 
diseased, and amputation would be necessary, if, baton that severe 
treatment could succeed in saving the boy’s life. He pleaded guilty to 
petty larceny and was sentenced to six months in prison—the full term 
under the law for his crime. It is the little fellows in crime, and often 
the innocent, that get the full benefit of penalties in Utah. The larger 
rascals are bigger and stronger than the courts. The two cases men- 
tioned ought to have been decided in thirty minutes in a justice’s court. 
So the outside show of justice in Utah is kept up. 
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